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The Supreme Court of the United States, on July 25, 1974, ruled against busing schoolchil-
dren between clty and suburbat school districts. In the 5-4 (or, as some lawyers see it, the 4-1-
4) decision ‘in Milliken v. Bradley, the Court held that the plaintiffs in the “Detroit” case had
not estabhshed sufficient grounds of discrimination or segregation hased on State action to war-
rant the imposxtlon of a proposed metropolitan desegregation.plan. In doing so, it overturned
the Oplmon of the Federal district court, which had agreed with plaintiffs, and the appeals court
opmlon “upholding the lower court. : R

_ This was the first major setback on a desegregation case before the Supreme Co;:. Bince
before its historic ruling in the 1954 case of Brown v. Board of Education. of Topeka. The first
" reaction of civil nghts lawyers was predictable. the Court was restricting, retreating from, or °
abandoning its leadership role in desegregating the Nation's schools. Others saw it not so much
as the loss of a victory already won as an opportumty not realized. Many who oppose
desegregatlon saw it as a vietory.

Some civil rights lawyers thought that Mr. Justice Potter Stewart., in hls .concurring
opinion, had left the door ajar to future metropolitan desegregation. To them, he seemed to say
that, while he agreed with the majority.in the Detroit case, he (and perhaps the Court.) might
find otherwise in different factyal situations in other communities.

The US. Commission on Civil Rights, which is committed to the constitutional nght of
Amencan schoojchildren to receive unsegregat.ed and nondiscriminatory educauon, recogmzed
the need for further clarity on the basic issues involved in Milliken v, Bradley. The Commission
invited a group of scholars and authorities, from a variety of related disciplines, to develop
papers and attend a conference to discuss them. -

Papers were prepared in six areas: legal implications, pohtlcal science perspectxvvz, educa-
tiogal implications, housing implications, economic implications, and implications for desegregu
tion centers. Other scholars and authorities were asked to comment on each of the papers.

On Saturday, November 9, 1974, they came together at the Comrmsslon-sponsored con-
ference, “Milliken v. Bradley. The Imphcatlons for Metropolitan Desegregation.” This con-
ference report is divided into six major sections, one for each of the subjects covered. Each sec-
‘tion conitains the pertinent paper, prepared and circulated in advance, followed by the portion of
the transcript dealing with the subject matter, including the author's symmary, the remarks of
the reactors, and an interchange among them and the Commissioners,

The,views stated in the papers and in the commentaries do not necessanly reflect the posx
tion or the policy of the U.S. Commission on Civil Rights. There was not agreement on all
points among the participants. What follows is published to help cla¥ify t.he issues mvolved in
the Supreme Court’s ruh g in lelzke;n v. Bradley.

iii




These conference proceedings were prepared by Frede.rick B. Routh, Director, and Everett
A."Waldo, Assistant Direqtor, of the Special Projects Unit, Office of the Staff Director, and
Carol-Lee Hurley, Office of Information and Publications, U.S. Commission on Civil Rights.
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[OROUsTY

CHAIRMAN FLEMMING. Will the meeting come to order, please? First, on behalf of the
Commission, I am happy to wlecome all who are participating in this meeting today. .

The purpose of the meeting is clear. We all recognize the importance of the decision of the
Supreme Court in Milliken v. Bradley. The Commission felt that it could be assisted in a sig-
niﬁcan{ way in evaluating the implications of this decision if it invited some outstanding experts
in the area to prepare papers and to be with us and discuss those papers briefly. Thén we will
participate in a discussion of the papers with reactors who have been invited ,6 participate in
the program. o ) )

We are going to proceed in an informal way. At the same time, we are going to keep in
mind time limitations. For the benefit of all here, each presenter has been asked to summarize
his or her paper in 10 minutes. Each reactor has been asked to confine his or her reactions to 7
minutes. ) ) : .
I think most of the persons here know that it is the intent of the- Commission, at some
point in the future, to draw up a report based on Millikex v. Bradley and to make recommenda-
tions to the President and,to the Congress. It is possible that, prior to drawing up such a report,
the Commission will hold abubli,c hearing on some -of the issues that will be identified for us
today. I don't think that it is necessary to make use of any further time in terms of preliminary
remarks. . T _ ’

I don't think that jt is necessary to introduce the members of the Commission. You see o.
their nanies that appear. Many of you know the members of the Comrpission. .

1 think that it is logical for us to start with a discussion of the legal implications of Milliken

v. Bradley. We are certainly indebted to Norman Amaker, professor of law at Rutgers Univer.
sity for 'the pabpr which he has developed.

Rt SN
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I. Overview ]
With Milliken v. Bradley' decided by the
United™ States Supreme Court Jyly 25, 1974,

the Court has apparently come full circle in -

its consideration and decision_of public school
N
desegregation cases begun 20 Years ago with
Brown.v. Board of Education of Topeka.* If
 Brown was, as it has properly been called, a
watershed, Milliken fnay well mark the
water’s edge. At least a slim majority of the
Court has signaled its unwillingness—with
someé limited exceptions which I discuss

later—to test the water beyond the shores of *

political-geographical subdivisions of a State
that mark the boundaries between the white
suburbs and black cities of the Nation.?

In holding that, as general matter, approval

-of so-called “metropolitan” school desegrega- -

tion plans that include suburban school dis-
tricts adjacent to or nearby inner-city school

districts are beyond the remedial powers of .

Federal district courts except in restricted
circumstances, the Court may well have been
acting on its perception, -circa 1974, of the
tolerable limits of judicial intermeddling with
life patterns evolved during the. past-few
decades which serve, for the most part, to in-
.. sulate white suburban communities from the
country’s black population and its social de-

—in b

418 US. 717 0974) ~ -
1347 US, 483 (1954).
IStatements from the dissenting opinion of Mr. Justice Marshall
are virld in their description of “Yhe consequences of this
phenomenon for our public schools: “an expanding core of vir-
tually ali-Negro schools immedhtely surrounded by a receding
band of all-white schools.” 94 S.Ct. 3147, “a growing core of
Negro schools aurrounded by a receding ring of white schools”, 94
8Ct. 3163. Compare language in the brief filed on behalf of the
black parents who initiated suit in the dlstrict court. “the walling-
off of blscks in a state-imposed core of overwhelmingly black
schools separated from s ring of overwhelmingly whith
. schools*** ” (Brief for Respondents, Bradley ef al. Nos, 73-434-73-
436, Oct. Term 1973, p. 9).

.

. .
- - .
I
.
.

-whose

" Aaron, 358 U.S. 1 (1958).

mands. That the, Court’s position might be so
read may have prompted Justice Stewart,
“swing vote” was crucial in forming
t.he five-man majority, in separately explain-

his views to reply to what he charac-
terized as “some of the extravagant language
of the dissenting opinions*** "+ ‘

" But, presumably, the Court was acting on
its view of what the Constitution requires
(and what . it does not). In past school
desegregation cases, the Court has stated
forthrightly that the governing constitutional
principles  announced in Brown cannot “yield
simply because of dlsagreement with them.”$

Thus, though preservatxon of what many
consider as the appropriate social configura-
tion of ,American sociéty is certainly one
result of Milliken, the Court was acting in its
role as the final arbiter in constitutional deci-
sionmaking; so the central question of the
meaning of Milliken must be addressed in
these terms. Since it purports to be a legally
supportable exposition of constitutional doc-

* trine, perspective on this latest (and perhaps

last) pronouncement of maJor significance
from the Supreme Court on this subject can
only be achieved if it is assessed from that
standpoint.

Po appreciate the significance of Milliken-
one must go back’ farther than Brown v.
Board of Education (Brown I). However, the
opinion of the Chief Justice writing for the .
Court in the case (after reviewing '
preliminarily some of the facts and the
procedural posture of the case) begins as does

_practically all exposition of doctrine in this
.area, with Brown I (Part II of the opinion)

t
494 Sup.Ct. 3131,

‘Brown v. Board of Education, 349 u& 294, 300 (1955). Cooper v.

1
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‘and significantly, quotes Brown's language to
the effect that: ¢ .

'{IIn the field of public education the doctrine
of “separate but equal” has no place. Separate,
educational facilities are inherently unequal.
347-U.S,, at 495, 74 S. Ct,, at 692, — °

He then states, “[t]his has been reaffirmed
time and again as the meaning of the Con-
stitution and the controlling rule of law.”®
Thus,” purporting to reaffirm this language
from Brown as “the meaning, of the Constitu-
tion and the controlling rule of law,” he de-
cides with the Court’s majority that the Con-
stitution does mnot mean that school
desegregation measures can be made effec-
tive (absent some limited special circum-
stances) beyond a school district’s boundaries
as set by a State; “the controlling rule of law”
permits separate educational facilities that
may well be unequal to exist side by side in a
city and its surrounding suburbs. Clearly
then, the overriding legal question posed Ry
Milliken is whether what the Court has done
(or not done) can be squared with what'it has
said.

Ever since Brown v. Board of Education
{Brown II),? courts considering the problem
of school desegregation- have addressed it in
terms of what remedial steps were necessary
in a given situation to comply with the
governing rule of law announced in Brown I.
Ang in that mold the Milliken decision was
cast; so, on the face of it, the disagreement
between the majority and the dissenters goes

to the matter of remedy. Justice Stewart in

his concurrence makes this explicit:

In the present posture of the case, therefore,
the Court does not deal with questions-of sub-

stantive constitutional law. The basic issue -

now before the Court concerns, rather, the ap-
propriate  exercise of federal equity
jurisdiction.? .
Ostensibly, the Justices, in the majority and
the dissent, seem to be talking about remedy
(with the possible exception of Mr. Justice

494 Sup.Ct. 3123.

YUY U.S. 204 (1966).

894 S.Ct. 3131,

The rights at issue in this case are too fundamental to be

abridged on grounds as auperficial as those relied on by the

majority today. We deal hers with the r1ght of all of our children,

whatever their race, to an equal atart in life and to an equal op-
- portunity to reach their full potential as citizens.” 94°S.Ct. 3146 n.

(emphasia added).

« N

’
¢

Marshall).? But I have said that to understand
Milliken one meeds to go much Thrther back
than both Brown decisions because what
clearly emerges from a close reading of the
case is that the quarrel between the Court’s
majority and minority, despite Mr. Justice
Stewart, despite the uniform assumption
made since Brown I1, is not over thé question
of remedy at all but really exposes a funda-

" mental difference in the view taken of the na-

ture of the constitutional right of the present-
day ,black descendants of slaves who attend
the "Nation’s public schools. How one views
the necessary remedy depends—and it is
graphically illustrated in this case—on how
one views the nature of the right said by Mil-
liken to be “the meaning of the Constitution
and the controlling rule of law.” It's ap-
propriate then, before undertaking detailed
examination of several subquestions raised by
the decision, chief among them the question
of whether the Court has jettisoned or ad-
hered to the “practical flexibility” standard of
Brown I1,'® to address what I conceive as the
main area of disagreement; i.e,, a perception
of the nature of the constitutional right in-
volved. ‘

IL. The Nature of the Right

Before the adoption of the' Reconstruction
amendments!! it was, of course, unthinkable
to suggest that there were any rights that
American. blacks could insist upon under the
Constitution. As is well known, blacks were
slaves, a species of property and, as such,
were not a part of the “People of the United
%tates” 2 who had any hand in framing the
Constitution or structuring government under
it. As the Dred Scott decision™ with its

devastatingly accurate reading of history

makes clear, blacks derived no benefit from
the Constitution; since not considered as part
of “the people of the United States,” they
were not citizens and, therefore, neither the
national government, any of its citizens, nor

_any of the State governments owed any duty

w349 US. at 500: “Traditionally, equity has beén characterized by
a practical flexibility in shaping ita remediea.”

"U.S. Conatitution, Amendmenta XIII (1865), XIV (1868), XV
(1870). - .

1Gee Preamble Lo U.S. Copatitution.

uSzolt v, Sandford, 60 U.S. (19 How.) 893 (1857).

.
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to accord them any of the rights and
privileges normally associated with citizen-
ship. Of immediate tmportance to our con-
sideration, this meant that, as a practical
matter, none of the States of the Union prior
to the Reconstruction amendments could have
been required under the Constitution to af-
ford access of black children to what limited

provisions had been made for public educatlon .

at that time.

Of course, before blacks could become‘
citizens’ they first had to cease being slaves.
That was the principal work of th¢ 13th
amendment which, for some, was alone suffi-
cient to chzipge the status of blacks and make
then citizens in every regard with all the at-
tendant rights and privileges. However, the
matter became academic after adoption of the
14th amendment, whose first section was

. quite clearly designed, with its definition for

the first time in the Constitution of what

" United States citizenship meant, to include all

those who had been formerly slaves and their
descendants. Withdut dispute, this has been
the consistent reading of the meaning of the
opening words of that amendment.'* Pausing
here then, without congidering any of the ad-
ditional language of the amendment, it is clear
that to the extent that blacks were now
recognized as “citizens” uhder the Constitu-
tion thatsrecognition implied, in an absolute
sense, the right to be accorded the full range
of treatment normally given to such persons.
Since one of the inescapable facets of citizen-
ship rights is the opportunity for access to
whatever public services are provnded by

" government on whatever terms they are pro-

vided, then black people surely, at least as a
matter 'of constitutional' doctrine, were enti-
tled to these advantages.

But beyond the grant of United Stabes
citizgnship, the 14th amendment also decreed
that thereafter black people were to'be’ con-
sidered citizens of the State in which they
happened to reside.'s Similarly then, to the
extent that the States create and define for
all their citizens certain rights and privileges
(and concomitantly cast upon them certain

4#All persons born or naturalized in the Unitcd States, snd sub-
Joct to the jurhdieuon thereof, are citizena of the United’ States
and of the States wherein they reside.”

3See note 14 supra.

L
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necessary burdens) then surely blacks, now
citizens of the States, had to be, included.
Again, what. this meant in practlcal terms as
it relates to the problem exposed in Milliken
is that _State systems for educating children
at public expense, to the extent that they ex-
isted or were being formed, were to be made
available to blacks not as a matter of gift but,
because they were now citizens, as a matter
of nght

But, of course, the 14th amendment went
even. further. The equal protection clause of
the amendment forbids the $tates from deny-
ing “to any person within s jurisdiction the

equal protection of the laws.” As that clause
was consistently interpreted by the Supreme
Couxt in the' period from the adoption of the

amendment to Plessy v. Ferguson,' its pur- _

pose went beyond the grant of citizen-
ship—which ought to have been enough—to a
requirement that States must in all areas of
their interaction gua states with their citizens
treat black citizens the same as white citizens
were treated.", Of significance to an un-
derstanding of the dabate in Milliken, is the

“observation that the equal protection clause

speaks to the States, not tHeir subdivisions
whether county, parish, city,
village.'® )

If then the nature of the constitutionat

right of black citizens is not to be treated

unequally with respect to whatever public
benefits a given State bestows on all its
citizens, then application of this principle to
public schools operated by the States is clear.
black students should have the same opportu-
nity as white students (and all others) to
receive whatever benefits may thought to be
flowing from an educational system conducted
at the State’s expense and managed by per-
sons employed by or operating under State
authonty Put another way,'the nature of the

%108 U.S. 537 (1896).
The Slaughter House Cases 83 US. (16 Wall) 36 (1873).

Strauder v. West Virgima, 100 U.S. 303 (18%0);, Ex Parte Var ,

ginia, 100 U.S. 339 (1880); Neal v. Delaware, 103 U.S. 386 (1881);
Civil Rights Cases, 109, U.S. 3 (1883).
‘*Continued emphuln of this point occurs in tbe dissent filed by

* Mr Justice White: “**sthe State of Michigan, the entity at which

the Fourteenth Amendment is directed***” 94 SCt. at 3136;
“eesit iz the State that must respond to. the command of the
Fourteenth Amendment.” Id. at 3139, “No ‘state' may deny an in-
dividual ths equal protection of the laws” Id. at 3140, “The obliga-
tion to rectify the unlawful condition nevertheless rests on the
state” /d. st 3141. -

town, or
\ s "




constitutional right goes beyond —and this im.
plicates the question of remedy—the mere

~permission of attendance at schools but
requires State effort to assure “equal protec-
tion of the laws”, meaning surely that what-
ever benefits are derived from the State’s
system of laws as it relates to public educa-
tion must be made available to all upon whom
the State can exert its power and from whom
it can require obedience. In this view, to use
the phrase from Swann'® that constantly
recurs throughout the opinions, “the condition
that offends the Constitution”?® is apy condi-
tion for which the State is responstble that
prevents according black?public schoolchildren
throughout the State who are its citizens

. whatever positive educational advantages the
State is in a position to bestow. This would
seem to include the entire range of matters
normally thought derivable from ggfess to
public education. -

Thus it can be seen that a basic point of
differenice between those in the majority and
those in the dissent in Milliken is the percep-
tion of the constitutional right and from that
"quite naturally enough, there is a differing
appreciation of when the right is violated and
what is needed to remedy such violation. This
is quite clear from the Chief Justice’s state-
ment in the majority opimion that, “[t]he con-
stitutional right of the Negro respondents
residing in ‘Detroit is to attend a unitary
schoel system in that district”?' even though
the 14th amendment refers only to the State.
The question quite naturally arises whether
this judgment as to the nature of the right in-
volved is consistent with what he earlier

*

cerns, hlghhghted above, from which the con

§t1tut10nal amendment flowed.. Naturally

" efiough, however, if that is the nature of the

rlght, then a more restricted view of "the
lnqmry necessary to determine when the
nght has been violated and to conclude what
remedy is needed is justified. Given the histo-
ry,x the questions of what is the, right and
"what is the remedy for its violation are inex-

_tridably interwoven.? Certainly in Milliken,
whgre one comes out on the question of an in-
ter istrict rémedy affords a complete state-

ment of one’s view of what black children are
‘entitled fo under the Constitution. >~ °

III._ The Course of Remedy

Indéed, what the Court has done in the
cases since Brown I and prior to Milliken has
been constantly to define and redefine the ra-
ture of the constitutional right of black chil-
dren to public education during the course of
the now Tmposing number of presumptlvely
remedial decisions in which varying factual
patterns called- forth a definition. This exer-
feise was undertaken, to be sure, to decide
concrete cases, and to resolve the conflicting
claims of parties—black children and their
parents on the one hand as to their, rights and
school authorities on the other as to their im-
munities—under Brown but it also wa® un-
dertaken agalnst the Jbackdrop of increasmg
national concern oveg w, —if any-—hmlts
the Court, would eveniu &mpose on the
B'rown doctrine\ ) ~

Brown, of course, was a precise apphcatlon
of the 14th amendment, clearly mandated in
the context of the cases under consideration.*

describes quoting Brown I (“Separate educasw ‘The Court’s description in Milliken of the

.tional facilities are ipherently unequal”) as
“the meaning of the Constitution and the con-

trolling rule of law.” It is difficult to know -

"how the Court’s majority can purport to ad-
here to this statement from Brown if the na-
ture of the right is only as described by the
Chief Justice. If the nature of the right is
only to prevent racially biased school assngn-
ments in the city of Detroit, then it would ap-
.pear to be a refutation of the historical con-

~ ®Swann v. Charlofte-Mecklenburg Board of Education, 402 US,
1Q971). -
»i2USatl6. -
1194 8.Ct. 3128.

meaning of Brown is consistent with whaf
I’ve described as the nature of the constitu-

N

2 Justice Marshall in dluent reveals the euentiai relatedness of
the right-remedy question. “***the Court confuses the inquiry
required ta determine whether there has been a substantivé con
stitutional violation with thst necessary to formulate an_ap-
propriate remedy once a constitutiona! violstion has: been shown,
While a finding of state action is, of course, a prerequisite to find

" ing a violation, we have never held that after unconstitutionals

state action has been shown, the District Court at the remedial
stage must engage in a second inquiry to determine whether ad
ditional state action exists to justify a particular remedy.", 94
8.Ct. 3154n. Of course, the comment also throwa in bold relief the
nature of the dissgreement hetween the Court and the dissenters.
BSee Amaker, “Public Schoo! Desegregation: Legal Perspec- .
tives”, Georgia Stste Bar Journal, Vol. 7. No. L, p. 102 (Aug.
1970); Negro History Bulletin, Vol. 83, No. 7, p. 174 (Nov. 1970).

v . h
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tiona] right. But Brown was limited by its
facts: it neede’(f go no further than it did to

-reach its result dealing as it wa¢’ with school

systems that historically had maintained
school sydtems that unmistakenly violated the
14th amendment “the condition that offends
the Constitution” ’ was clear in those cases.

It W%as then a relatively simple step
beginning with Brown II to-launch the case-
by-casé development seen in the past two
, decades: Fegderal district court consideration
to determine initially whether a case.,was

_“like” the Brown I cases;"i.e., whether there’

was so-called de jure segregation;* if so, a
factfinding process at that level to determine
how to remedy the situation and where sig-
nificant questions were ‘ralsed in the litiga-
tion, appeal to the courts of appeals and
finally to the Supreme Court . which, in
passing on the question of remedy raised in
the case, revealed increasingly more about the
nature of the constitutional right involved.

Thus, for example, the Court declared that .
.black children initially assigned to school on a

racial basis could not be-required to transfer
from a school where their race was in a
minority to a school where their race con-
stituted the majority,? that black children
had a right to attend nonracially segregated

" schools without having to resort to State ad-

“®

B

ministrative remedies,? that there was a
right to have the public schools kept open in a
given county so that desegregation could go
forward if a State kept public schools open
elsewhere,? that there is a constitutional
right to a racially desegregated public school
faculty,®® that there is a right to have that
plan of desegregation adopted that will affir-
matively undo _the effects of prior

#Cagea found not to be “like” Brown; ie., so-called de facto cases;
have not prompted plensry consideration by the Supreme Court;
see e.g., 'Bell v, School Caty of Gary Indiana, 324 F.2d 209 (Tth
Cir. 1963), cert, den. 317 U.S. 924 (1964); Downs v. Board of Edu-
calion of Kansas City, 836 F.2d 988 (10th Cir. 1064), cart. den, 380
US. 914 (1965); Deal v. Cineinuaty Board of Education, 369 F.2d
85 (6th Cir. 1966); cert. den."389 U.S. 847 (1967). Of pirse,

“ whether s case is “de jure” or “de facto” iy itself a matter of

definition, see Keyes v, Schaol. District No. 1, Denver Colorudo,
413 U.S. 189 (1473), nltimately & matter of defining the scope of
the equal protection clausé as it bears on the rlxht of Negro
schoolchildren to public edueation.

* BGoss v. Board of Education, 373 U.S, 683 (1963).

#McNeese v. Board of Education, 373 U.S. 668 (1963).

#Gnffin v. Prince Edvard Caunly Board of Education, 377 U.S.

218 (1964). .
"Roam v. Paul, 382 U.S. 198 (1965) .

E ]

discrimination; #- that desegregation pursuant.
to such a plan must occur as soon as
possible,® and.’'that such a plan may_include
the use of schoolbuses within reasonable
limits of time. and distance.

‘These thmgs, up to Milliken, the Court has .
told us are within thé&mtendment of Brown
and constitute the “meamng of the Constltu-
tion” |

The issues that brought Milliken v.

. Bradley, a case ultimately found to be “like”.
) the, Brown I cases,® to.the Court from this

¢

process of case-by-case definition of the na-

" ture of the constitutional right were fairly

predictable. Eventually, the social movement
of the Nation in the post-Brown decades
(much of it no doubt, caused by Brown) would
pose for the Court yet another choice of com-
peting interests. Theoretically, choice of a-so-
called metropolitan plan of school desegrega-
tion was a logical next step based on the
historical analysis outlined above, .

The argument, ably made by the dlssenters

in Milliken,™ is straightforward enough. since
the 14th amendment speaks to the States, not
its subdivisions; since the Constitution recog-
nizes the equal protection right of blacks but
does not similarly recognize & State’s right to
maintain political geographical = subdivisions,
since these subdivisions are at most no more
than a convenient administrative apparatus,
and since in other contexts, specifically #the
reapportionment cases, the Court’ has
required restructuring of a State's political
subdivisions for equal’ prqgectlon purposes,
it follows that school district boundaries may
give way also if that is requn‘ed to prevent
State denial of equal educatlonal opportumty
to black children.

Notwithstanding the strength of the argu-
ment, a majority of the Court declined to ac-
cept it. In so doing, we are left with the
majority’s view of the limits of Brown.as “the

" meaning of the Constitution.”

#Green v. County Scl:ool Boanl of New Kml Co:mty 391 U.S
430 (1968). '
* Alexander v. Holmes Counly Board of Educahom 396 U.S. 19
{1969), ’

. MSwann v. Charlottc-Mccklmbum Board of Education, 402 1.8,
- 1aemn). °

%See 94 S.Ct.3124, n. 18,

#See particularly Mr. Justice White's dissent, 94 S.Ct. at 3136 ff.
494 S.Ct. 3143 (Mr. Justice White); 94 S.Ct. 3167-58 (Mr Justice
Marshsll).
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1V. The Court’s Opinion
That view is reflected throughout the

Court’s opinion. Note, for instance, how the -

Chief Justice poses the question presented at
the opening of the opjnion:

We granted certiorari in these consolidated
cases to determing whether a federal court
may ,1mpgse a multidistrict, areawide remedy
to a - sihgle district de jure segregatlgn
problem absent any finding that the other in-
cluded school districts have failed to operate
unitary school systems within their districts,
. absent’any claim or finding that the boundary
"lines of any affected school district were
" established with the purpose of fostering ra-
cial segregation in public schools, absent -any
finding that the included districts committed
acts whnch effected segregation within the
other districts, and absent a meaningful op-
portunity for the included neighboring school
districts to present-evidence or be heard on
* the propnety of a multidistrict remedy or on
. the question of constitutional vnolatxons by
_ those neighboring districts.®

Thls statement of the question for decision
nowhere mentions the State of Michigan as
does the question presented by counsel for
the black parents (quoted in note 35 below)
but rather emphasizes a concern with school
district lines the State-has drawn. The initial
inquiry for Chief Justice Burger then is not
with Michigan’s responsibility as a State for
alleged denial of equal protection.to the plain-
tiffs and their class, but rather with the cul-
pability (or lack of it) of the outlying school
districts. The problem is Hescnbed not in
terms of State respon31b111ty but rather as “a
single distiict de jure segregation problem”
thus confining. the inquiry to whether the
other districts have done anything to account
for the .problem in Detroit; if the State is to

be held. accountable in any way, it can only be

if “the boundary lines of any affected school

%94 Sup.Ct. 81 18 (Court’s footnote omitted). One qan't help but
be impressed with the Chief Justice's advocscy skills. As every
lawyer knows, how one frames the question(s) to bc decided ia

_ critical to the decision pltimately made. See eg., the alternste

wsy counsel for the black plaintiffa— respondents in the. Suprente
Court—framed the question. “Msy the,Sute of Michigan continue

the intentions! confinement of black children to sn expandinz core

of state-imposed black schools within s line, in s wsy no less ef
fective than intentionally drawing s line around them, merely
because petitioners seek to interpose an existing achool district
boundsry as the latest line of containment?” “(Brief for Respon-
dents, Ronsld G. Bradley et afyNoa, 73-434-73-436 Oct. Term,
1973, pp. 1-2). It 18 of course, & trémendous sid to sdvocacy when

ths sdvocate 18 8 Justice (et llonebChlcf Jutuce) of the Nltion s
™ highest court. , '

-

district were established with the purpose of

fostering racial segregation***” (emphasis
supplied) irrespective of whatever else the
State has done or failed to do. Such a con-
tained view of where the inquiry ought to
begin and end isunderstandable only in terms
of a similarly “felescoped view of what the

Consi_*.itution permits plaintiffs to complain of;

i.e, racially discriminatory conduct affecting
their attendance in thé Detroit school system
rather than whether the State of Michigan is

affording them, as citizens, the same kind of.
. educational opportunity it makes available to
"Whlbe citizen- schoolchildren.®*-

Similarly ex;resswe of - the Court’s
restricted view o’ the nature of the constitu-
tional nght is the empha31s in.the majority
opinion on the district court’s apparent failuré
to respect what is seen as the due process
right of the suburban districts to notice and
an opportunity to be heard on the question of
the feasibility of a metropolitan plan. The

opinion mentions, for example, the fact that'

the district court deferred a ruling on a mo-
tion, by parents of Detroif schoolchildren who
had intervened as defendants, to join as addi-
tional defendants school districts in the sur-
rounding counties yntil after it had ordered
the defengdant State officials (mcludmg in ad-
dition to the Governor and attorney general,
the State board of education and its superin-
tendent): . ¢

to submit desegregation plans encompassmg
the three-courity metropolitan drea despite
the fact that the school districts of these
three counties were ri‘t parties***and desp:te
the fact that there had been no claim that
these outlying counties encompassing some 85
‘separate /hool districts had committed con-
stnt.utxonal \golatxons 3t

%A similar divergence of views occurred last term with respect
to s State’ l——u opposed to sn individual district’s—responsibility
for financing public education. See San Antonio Independent
Sehool District v. Rodriguez, 411 U.S. 1 (1973). Mr. Justice
Douglas who also, dissented in Rodriguez makes essentially the

same- point in his dissent here as in that case, ie., that the cases .

taken. togather mean that the Court, by not requiring the States
a3 3 part of their constitutional duty under the €qual protection
clause to do whatever they.can to assurs “that public educational
bensfits are, 1n fact, made svaliable to all children throughout the

. State on terms as nearly equal as human Ingenuity can rake

them, has itself defaulted in its duty under the Constitution. See
below.

94 §.Ct. 3120 (Court's foothotes omitted). The Court however,
alto notes in note 9 4t 94 S.Ct. 3119 that the Plaintiff parenta op
posed intervention becsuse they fejt “the Presence of the state
defendants was sufficent.” Their view of the nsture of the right,
of its violation, and of where responsibility lay for correcting such
violstion obviously differed from thst of Court's majority. -

. %




oL
Described as “significant factors”* were!
that the district court eventually permitted
intervention by the suburban distri¢ts on the

second day of the hearings scheduled on_the”

desegregation plans submitted by the Detrolt
school officials and the State officials (notlce
of the hearing having been given only a week
before), but the intervenors’ roles were
limited to that of filing a brief within 1 week

.thereafter on the legal propriety of ‘the -

: metroplan and céunsel for the intervenors
was limited in oral argument«to’ how the plan
would operate rather than whether it was ap-
propriate. Perhaps weightiest of all in this
aspect of the Court’s consideration, wass .the
district court’s admission that it had not taken
proof “with respect to the establishment of

. | the boundaries of the 86 public school dis-
‘tncts***nor on, the issue of whether***such.

{school districts have committed acts of de
Squre segregation”3®
* No one, of course, contends that the dis-
tncts surrounding Detroit whose educational
facilities and personnel a’nd whose parents
and children were ultimately to be involved in
a metropolitan plan-should not have had some
. opportunity to become involved in the details
of .how such a plan would be implemented.

. But the question of whether such a plan
should be 1mplemen€ed was ultxmately for. the
Court to decide, with the’ _overarching cgn-
sideration being the constitutional commands.
The legal process would be divorced from
reality if the Supreme Court did not consider

how the district court performed its fupction ,

in arriving at its decision, but in the delicate
process of drawing the line between apparent
due process deprivations of the rights of
school districts and_ the obvious deprivations
of the nghts of the plamtlffs under the equal
protectlon clause, “the line was apparently
drawn by the Court in this case to embrace
. concerns which in the context of the htlgahon
were of relatively less moment. Y e
Sumlarly, the Court, in disagreeing thh the
court of appeals’ affirmance of the district

court’s requiremient of a metx;opolitan plan, :

»]bid;
294 §.Ct. 3120, n.'11. The Court st a later poh!t mentions that the
‘panel appointed by* the district “court fo prepare a plan for the,
metropoliun area included only one member representing the in-
tervening suburban districts (34 S.Ct. 3122, n. 14} This too, ap-
parently, was not viewed favorably by-the Court's majority.

e

.- no ev1dence on

_ unequal”

-

commented on "the court of appeals’ failure to
discuss in its opinion claims that, the outlying,
suburban districts had not themselves com-
mltted any constxtutxonal v1oIatlon and “thdt..
that po,mt had beeﬁfw;
allowed***.” % The Court seemed particularly .
troubled that the court of agpeals, in remand-
ing the case to the district court, did not
require’that court to receive evidence “on the
-question of. whether the. affected districts had

- committed any violation of the constitutional

rights of Detroit pupils or others***”4! Here -
again, such conceins are significant only
+because of the view taken by the Court of the
nature of the basic constitutional right.

.~ After having taken the lower courts to task -

as 've noted, the Court opened Part I1 oﬂ its
* opinion with' the quote' from Brown  that
“separate edueation‘a_l faéilities are inherently
oving next to advert to Swann’s .
admonition that’ courts are to cotrect “the
condition that offends the Constitution,” the
Court relates both standards to the same
frame of reference, that adumbrated by its
opening statement of the question presented.
The frame of reference is the city of Detroit:

_ emphasis in’ the quote from" Brown, js laid on’

“separabe” and- thus “the corfdmon” that
“offends the Constitution” is the separateness
of biack children within Detroit rather than
“their lack of equality vis-a-vis other
schoolchildren in Michigan. From this stance,

" the Court moved to criticism of the “district

court for having “abruptly rejected”*? the
Detroit-only school, desegregation plan and its,
further comments underline what clearly
emerged as a major stumbling block for the
Court's majority, ie., the hrase “racial
balance.” The lower courts are accused of en- .
dorsmg a metroplan, because a Detroit-only
plan “would not produce the racial balarice
which the} perceived as desirable.”$# Of
course, the Court at this point has moved as
far away from the central point respecting
the constitutional rights of hlack children as it

- accused the'lower courts of doing in requiring

a metroplan. -

“9¢ Sup.Ct. 8123.
a14id. . S

ey SCLIA.

494 B.Ct. 3125,
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Finally, the Court shifts the focus entirely
away from the constitutional right of black

" schoolchildren and a remedy for its violation

to a concern with .ldcal autonomy in the
management of school systems within a State.
This focus on school auténomy leads the
Court to speculat.e on the possible con-
sequences * of implementation " of any
metropolltan .school remedy;* “the Court

. seems horrified at the notion that the tradi-

.tion of local control of schools in its ‘present
form might be altered, thus choosing this

.value rathér than the constitutionally man-

dated requirenfents of actual equality of
resort to educational opportunities.
emphasis on local autonomy quite naturally
leads to its clearest statment that, “[t]he con-
stitutional right of the Negro respondents
residing in Detroit is to attend 4 unitary

school system in that district.”*> Thus,the’

constitutional right is the right of attendance
in a given district no matter what deficiencies
educational opportunity may

Mr. Justice Stewart- in his concurrence
shows a similar refractory approach to the
problem. One might agree in the abstract that
“the mere fact of different racial compositions

in contiguods districts does not itself imply or-

constitute a violation of the Equal -Protection
Clause***”47 But the problem,is hardly ab-
stract. His ‘conclusion that the Court is not
dealing with substantive constitutional law
questions is, as I've previously indicated,
smply not right. In seeking to confine the
scope of the majority opinion to the matter of
remedy, he, of course, joined the wiew that
prevailed as to the remedy thought ap-
propriate by the district court. In sum, there
must be some kind of factual showing involv-
ing a relationship between where children go
to school and the use of State power to that
end. Hence, it is dlsposmve for him that
evidence of the drawing or redrawing of
schoal district lines, or the transfer of school

" up4 SCt. at 3126,

w94 SCt.2138. |

“1bid. o -

194 §CL. 318, . .
ST0192 O-LT =842 * . .

This .

exist; -
anything else is a “drastic expansion of thy-
" constitutional right itself***. 4

absent. Because of
interdistrict remedy
the factual record.”**/
. But, of course, what lea(}:s‘him to this con-
“clusion, thou h he takes tare td frame his .
opmlon in médlgxl gulje and speclfically dis-

allows its impact op “questions of substantive
b is precisely, a reading of
. the Constifution énd a rendering of Brown I
-that ohviates for hlm the necess1ty qf looking
at the impact of what the State has failed to
do to asspre maximum' access to educational
benefits it bestows rather than whether the
State may be said to be “innocent” of the kind
of condug¢t that for him might prompt a-dif- "
ferent conclusion. Clea}rly, a_more searching
hght thrown on 'ﬂhe seemlng historical pur-
Jose of ;the equal prot,ectlon clause might
alter hlS notion of the remedial excesses of
-the district court.

ths abse ce he finds the ‘
/!nnply ot responswe to

V. The Imp,aet of t! e Decision

With lelzken, we have now been afforded
what many have sought from the Supreme
Court in the years since Brown I: a definitive

* answer to-thé questions of what that decision

means and what it' requires of State authori-
ties, local school officials, the lower Federal
courts, and finally the lawyers who by taking
school desegregation cases to court on behalf
of Negro parents and their children have
sought to give living reality to the break with
the past that Brown represented. Milliken in
quoting Brown I’g exhortation that: “{Iln-the -~
field of public educatio\n the doctrine of -
‘separate but equal’ has no place. Sgparate
“éducational  facilities  are - inherently

. unequal.”* and equating it with “the meaning

of the Constitution”® has determined the
scope of constitutional doctrine and described
for ‘us the practical limits of Brown I, thus
stilling, at least for the moment, the debate
that has occurred during the last two decades
of What the quoted languggg’ﬁneans

As to the scope of constitutiqnal docttine:

~ ¢ »
units by the districts, or the discriminatory . t.he ‘meaning of the Constitution,” despite its

. use of hotsing and zoning laws by the State "1s

graht of citizenship totblacks and proscription
. ‘of State ‘denial of equal protectlon of the ]aws,

. %94 SCt. 3133

v o

“94 S.Ct, 3123, :
“Ibid.




is that State authorities have no affirmative

duty to expend any effort toward guarantee-
ing that the yield from its educational harvest
is actually shared with its black citizens as

well as with its white. Their duty at most is .

to remain innocent of any_ conduct that may
be seen as causing_racial separation within a
dwtnc; As to the practical limits of Brown I:
there is,no literal quality to the quoted text,
separate educational facilities 1o matter how
“inherently unequal" may coexist within a
State if the*mode of their ‘coexistence is a set
of lines labeled -a “school system” or “school
district,” even though one or more of the lines
touches 1mmedlately a similarly labeled school
system or dlstnct in ‘which the fruits of edu- .
cation are ncher and more fourishing. Thus,
the doctrine of “separate but equal”’ continues
ihave a place in the field of boundaries

und school districts drawn with no purpose_

" of racial containmerit irrespective of whether

actual equality of educational opportunit‘\(:

results. Local school authorities, to. be sure,
must continue to do’ what they can to prevent
public schools in their charge from being ra-
cially identifiable with respect to students,
teachers, administrators, and staff, must still
justify ohvious inequalities regarding sharing
of facilities and Expenditure of monies at
their dispogal, must be careful about where
schools are built and how their school trans-
portauou systems operate, but they will not
be held responsible if, in the end, racial
identifiability does result and the children at-
tending their schools are not being educated
as well gs the children whogo to school in the

"neighboring Jistrict; their “local autonomy” =

will assure that they will not be called to ac-
count. Given the Court's definitive interpreta-

_ tion in Milliken of Brown I, the, fears of
*  school authorities at State and’ local levels
that Brown may md’éed have .meant they
would be requxred to pay striet attention to
how effectively their educational system was
educating black -children are quieted and the
de jure-de facto distinction has been
reemphasized.$*

In terms of what M illiken means for the
lower courts, there is clearly a jettisoning of

v [ 2 .
¥“The reccrd before us***containa evidence of de jure

segrepated conditions only in the Detro{t schools®**” 84 S.Ct.
8127,

’

402 US. 1 (971).

the “practical flexibility” standard of Brown
1I. This standard, as reinterpreted in Swann?
does not permit district courts to require or
approve plans for school desegregation that

.involve school districts other than the one in

suit except in what will be relatively rare in-
Stances in which parties successfully un- .
dertake a major burden of prbof not hereto-
£ore thought necessary. The instances men-
tioned in a general way in the opinion-in-chief
gre “where the racially, discriminatory acts of
one or more school districts cause[d] .racial
segregation in an adjacent district, or where
district lines have been deliberately dfawn on
the basis of race.”*® The former.presumably .

- might include cases where it could be shown

that school officials in one district had located
a school or a number of them in such a
way—either by construction or change of at-
tendance areas—to ‘encourage white flight
from a district to a neighboring distriet,* The
latter might involve a showing of territorial
annexations or detachments ‘and/or the shift~
ing of boundary lines such as eccurred in one
case.® Not enly will the occasions be rare-
when such a showing can be made, but in .
order to make such a showing even on these
rare occasions, it seems <lear that one would
have to prove purposeful conduct which,
ngen ‘the sophistication of the deceptwé"’art
in race cases, is increasingly harder to do.
Beyond' this, the ranty of the instances makes
this particular game, not worth the candle; the
vast majority of intrastate school district ar-
rangements will be’ seen under the Milliken
standard as innocently . arrived at.*® Once
school officials show--as they can in practi-
cally all cases—that the boundaries of their
district wereo’t drawn (as least not so .

€

194 S.Ct. 3127,
“But note thst Mr Justice Marshalla crlticum of the State of
Michigan's  ultimate mpomihﬂlty for the “white flight”
phenomenon went unheeded. Apparently, it is the individual dis-
trict that must be shown responaible.
B United States v. Texds. 321 F.Supp. 1063 (E.D. Texas 197I),
Both the Chief Justice and
a example of s situation in
npproprhte 94 S.Ct. 8127;

affd 447 F.2d 441 (6th Cir. 197
Justice Stewart cite this .case
which an {nterdistrict remedy mi
3132,

“Note for instance, that, ncordlnx to Chief Justice Burger, the ~
constitutional violatlon ywithin one district, whether that of the
1ol district or of the State, must have “a significant segregative *
effect in another district.” 94 S.Ct, 3127. But he failed to conatrue,
21 did the dissenters, what the record ihowed the State had done
here as aufficiently “significant” to warrant an_ interdistrict
mmedy So much for the problem of proof
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recently as to be noticed), dehbemtely with
racial segregatlon in mind, that will be the
end of the matter and the ‘hand of the courts
“will be stayed. " Ky

Much has been. made of MriJustice

_Stewart’s rendering of the maJonty\holdmg
with his emphasis on what factual s‘glowmg
would be nevessary to sustain a cross-i
decree as a possibility for lessening t
pact of the majority decision., However,
analysis his statement of what the Coh'_,
opinion means is substantially the sameé
that of the opinion of .the Court. With one e\c-
ception,” a district, court caseiy mvolvmga a
legislative " effort m North Carolina fo carve
out of an e\ustmg county * two racially,

separate school districts,’” he cites the same’,
. cases as Chief Justice Burger cited éarlier.®

None of these cases are particularly helpful in
blunting the essential thrust of the Milliken'
holding. All involved some demonstrable ef-
fort by lacal school authorxtxes or State offi-
cials "to arrange or rearrange} school district
boundaries to maintain segregation and in all

" the purposefulness of what was attempted .

could be readily seen. Thus the cémpelling na-
ture of the proof burden as I've described it
(totally dispositive for Mr. Justice Stewart)
seems the same whether one reads the main
opinion or the concurrence. This is se "even if
.one seizesupon Justice Stewart’s advertence
to-the use of State housing ‘or zoning laws by
State authorities “to maintain segregation as

one means of demonstratmg the need for, a ,

metropolitan remedy 59 Theére is no questxbn
at least since Buchanan v. Warley® that use,

of such' laws by State or local school authori-

ties to maintain racial segregatlon (as, e.g, by
" placing schools to serve black and white re-

sidential tommunities created by such laws) is *
proscrlbed but there' is still under Justice

Turner v. Warren County er of Educauon ‘313, F.Supp 380
(ED.NC. 1970). '

g4 8.Ct, 3127, s
194 S.Ct. 3132. See however, the recent decision bn rehunng of
the Seventh Circust Court of Appeals in.Gaitreanx v. Chicago
. Housing Authority. 503 F.2d4 930 (1974) rendered after the deci-
wion In Milliken endorsing the principle of metropdlitan relief to

«

. remedy housing discrimination in Chicago on the ground that dia

enmination in Chicago nfap have affected housing patterns
throughout thé Chicago metropolitan region. How the Supreme
Court might respond if the metropolitan remedy problem were
preunted fn a housing rather than a achgol context is & matter of
speculation but, given Milliken. this avenié must be explored
%245 1.8, 60 (1917).

.\
-~ ,
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Stewart’s formulation the twin necessity for
showing that their use by a .district is
“purposeful” not adventitious, and moreover
that the communities created across school

- district boundaries are a irect result of such

use. .
In sum, notwithstanding Mr. Justice
,Stewa!lt's interpolation, litigants who argue
the necessity of a metropolitan plan irf school
cases must be prepared to carry the burden
of proving purposeful discrimination with
respect to the creation of school distriet,boun-
daries; they .will no longer be permitted—in
the absence of a suit against the State as a
whole in which all of a State's districts are
named as defendants or, more modestly, suits
against several but fewer than all districts

"\ within a State®—to rest solely on a showing

\ of racial isolation within a district’ and in-

,gequahty with respect to a neighborjng dis-
" "trict. That avenue is closed.

. Perhaps the greatest impact of the decision,

‘beyond these nice Jlawyers' questions relating
to proof burdens, is what it augurs for thefu-
ture with respect to efforts to fulfill the
‘historic purpose of the 14th amendment. In
that light, Mr. Justice Douglas’ comment

R refemng to last

respéct to school financing®? takes on added_

term's 5-4 decision on the
reswj\ns:blhty of Staté  governments with
significance: .
 Pol ays decision given Rodriguez means that
is no violation of the Equal Protection
Clauge though the Black schools are not only
- “sepatate” but “mfenor””

s

Focusin .on the equal protectxon aspect of
the 14th aipendment as it applies to public
edueation, Jystice Douglas concludes, con-
_sidering the observable social faets described
in his dissent; j:e., that the Detroit inner city
-is almost sohdly blackZ that_blacks attending -
school there “arexikely to be poorer”; that the _
‘black schools in Detroit are inferior to those
in neighboring districts;® that given both
., Rodriguez and Milliken the Court
1gnored State- responsxblhty for doing

"The enonmty of t| roof bu}d\n under these circumluncel i

evident.

101973), .
€94 SCt 3136... .
94 S.Ct, 3135, n. 10.
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can to guarantee all its citizens (1nclud1ng

those who are black and poor—and in Detroit
as elsewhere theg amount to the same people)
that educational opportunity will be the same
throughout the State, In his view, a view ap-
parently supported, as I've attempted to
y the histori¢c framework in whlch the
14th amendment was  adopted, the dec1s1ons
taken ogether signal an abandonment of the

‘a?endmént’s central purpose and focus in-

equately on the question, on the one hand,
of whether schools in a given district jof ‘the

State are rdcially segregated and, ‘on the’

other, whether the amount of expenditures

for education made by the State are’

minimally nondiscriminatory from district to
district; but the continued racial separateness

of schools which are also poorer is condoned'.

His comment atcurately takes into account
the prevalence of the same approximate set
of social conditions that it was the work of
the 14th amendment to change; he hasessen
tially said to the Court's” majority, and to us,
that it simply will not do to say to the States
to whom the 14th @iendment speaks directly,
that you may continue to do nothifg about
the underlyxng social facts of racially separate
and inferior public education. The issues for
him, then, are not as they apparently were for

) theé majority of the court —whether the 14th

amendnient’s equal protegtion clause requires
racial balance or whether local autonomy is
sacrificed —but rather whether, given the ex-
isting social conditions, the State as a whole
must do everything in its power to change
them since only in this way will equal protec-
tion of the laws not be denied. -

VI Conclusion

" A final set of observatxons bywvay of con-
clusion. It, of course, understates the truth by

a great deal to say that questions relating to

public school .desegregation are “often
strongly entangled in popular feeling.”% One
need only reﬂect on the history of these past
years, from Clinton, Tennessee, to Boston to
confirm this. Thus, quite.aside from the im-
portance and releyancy of constitutional anal-

ysis that I've attempted to put forth here, ul-

“Mr. Justice Frankfurter dls}

nting in Qaker v, lCarr. 369 US.
186, 267 (1962)." *

14

timately the Courts de%sion in Milliken will
be Judged*despxte aniz Protestations to the |
contrary—on the basis of the majority’s con-
sidered choice.of what in these times ap-
peared to it"“the greater evil: a judgment

upholding, with some restrictions, the power .

of commumtles to deal with their educational
systems locally, & a Judgment that more
nearly reflects what the 14th amendment

would seem to be.all about. In successive

terms now, the Court has opted for the

* former in the face of historically supportable
. competing claims as to what the 14th amend-.’

ment re*q‘inres of. the States gua states. Its

judgment no ‘doubt has inescapably beenm

formed ‘with knowledge of the pressures
generated not\ only from those who would
deny black rights altogether, but also from
those of whom it can be fairly said that their
primary interest is in having as much to do as
possible with where and how their children
are educated. Thus the question of busing, for
example, is important not because of the 14th

amendment but because exlstmg social ar-
. rangeménts including the fact of residential

segregation and clty-suburban separation
make it_so. And it WOuld be naive to think
that the Court does not necogmze this. %

Hence Milliken can be seen as a response to .

.the play of forces.that overlays the continuing

. debate surroundlng complex quest.xons of race,

poverty, and education. ¢ ,

Having said this much and given the need
to know the nature of things in which our
feehngs are involved, one ought candidly to
“recognize that' the gpal—important to

_some—of mixing the races in the public
schools for its own sake ot because, as Mr.:

Justice Marshall says in dissent, this may be
the only way “that our people will ever learn
to live together”” is not central to the mean-
ing of the 14th amendment. There.is no hard
evidence that this is or ever was a condition
precedent for learning to live together But
what there is hard evidence of—and that
evx;lence still exists—is that “separate but
‘equal” has not achleved in American society
the goals that the 14th amendment was in-

%Indeed, Mr. J untice Marshall in dissent states his belief that the
decision is “a reflection of & perceived public mood.” 94 S.Ct. 3161,

4794 S.Ct. 3146.
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tended to accomplish; ie., full accordance to

blacks of the rights of citizenship on equal
terms. Given our history and our expéritnce
as a nation, we know that ‘those who ultimate-
" ly control benefits at the State level are njem-
bers of thé white majority who to date Have
not shown, without compulsmn, any desnre to
bestow these benefits on children of the black
minority to the same degxee as they do on
their own children. Thus, Brown v. Board of
Education was a necessary way to begin the
achievement~of true educational equality 'Yor
the-simple reason that those who control edu-
cational policy and Pducational finance

presumably would, be compelled thereby to .

“provide the same educa%nmtp blacks as to

whites. This remains triey; #day and so the.'

point of Brown is still valid and will be for,
generations to come given the extent of the
pre-existing historical condjtions. ’

But if Brown is limited—as_apparently MzL-
liken appears to do—to a constitutional right
only .of attendance on more- or less nondis-
criminatory terms within a school diStrict,
then what remains -of the rest of the 14th
amendment, given the compelling nature of
the fact of largely affluent white suburban
communities surrounding largely poor black -
“cities? Surely, the controllers of State poliéy
and finance who have historically paid little or
no attention to the educational needs of their
black citizen-schoolchildren will continue to do
so. So it is.not a question at all of whether
schools are “majority black” or ‘“racially
balanced”—that colloquy misses the point of

-

!l{ . N (]

-‘-’ [y
equal protecuon of the laws. The prime
reason for dfesegregatlon of pubhc schools is
to assure, ,in light of our history and ex-
perience, that conduct by officials not be ra-
cially discriminatory insofar as the permissi-
ble exertions of State power or the valid ob-
jectives of State conduct are concerned. Thus,
where education is the function involved, the
equal protection clause says that the States
must assure, as an affirmative matter, that
benefits and burdens are equally shared and

_.imposed to the extent that human.ingenuity
_Jcan gssure that result.

This is the failure of Milliken. Of course,
practical limits must always be observed with
respect to the realization of any constitutional
right.®* It would, for examﬁle, be extreme to
suggest that any parent,” black or white,
whose. children livé if New York City send
them to school in Buffalo, or that children liv-
ing in St. Louis must attend school in Kansads
City, or those living in Tallahasee rhust attend,”
school in Miami. But such extreme results
were neither sought. nor itended in Detroit.
Ratlter, plaintiffs there were asking only that
the Court require the State of Michigan to-do
what it could in fact do with relatively little
expenditure of human capacity. It would seem
that given the nature of the constitutional

. right this was not asking too much ahd the

real tragedy of Milliken congists in the
Court's view that t.hese parents, under our

Constitution, had no nght to ask at least this

much.

—————— ES

“Everyone knows one an't hluly :hout “fire™ in a crowded
theater.
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CHAIRMAN FLEMMING Af this time I recogmze Professor Amaker. I will ask him to
give us a 10-minute summary of a very helpful paper.

DR. AMAKER Thank you, Commissioner Flemming, The mxssxon, as I recall, is to sum-
_ marize and hlghhght the paper within 10 minutes. . !

; reflect that there is both an  advantage and’ dlsadvantage in bemg the first. person to
speak in a program that has as many speakers througho‘}lt the day. The obvmus disadvantage is
that everyone who follows will be i ina position to say What you said was wrong, ar parts of it.

CHAIRMAN FLEMMING. If you request it, we will give you a chance to defend yourself.

DR. AMAKER. They may seize the advantage perhaps by saying some things that many
other people may say. I will try to put myself in a position of a man in the back of the church.
When the preacher tired after an hour or so, he extended his remarks and said, “What more can
Isay?”” A voice from the back of the ¢hurch said, “Say amen, ﬁeverend and sit down.”

I want to begin by descnbmg the way in which 1 approached the subject. On t.he assump-
tion many of you have not had the opportumty to read the paper, I'will begin with what I call
an overview of the problem. Itis a descnptlon of what the apparent effect of the Milliken deci-
sion is. i & et

In my judgment, it is one in which the Comrt has come full c1rcle since Brown v. Boani ‘of
Educatjon 20 years ago. The decision may mark'a boundary that I see as the Court approaching
the water’s edge. Is Brown properly considered to have been the watershed decision as it was?

A comment at the outset on the ‘social effect—referfing partxcularly to the dlssentmg

opinion of Justice Marshall and others—as far as the public schools are concerned that describes )
the 1mpact of the decision. One is this. There will be a growing core of all-black schools sur

rounded by a recedmg ring of all-white schools. .

It is easy to see. Apparently, some of the dissenters say what the’ Court was domg wad act
ing op the perception of what now the Nation is wﬂlmg to permit with respect to any further
interference in this matter. Questions of the social 1mpact and questions of the pohtxcal respon
siveness that may have been involved in the decision are put aside to address t.he legal sig-
 nificance. The l&gal significance is in two senses(

t .

I put the question of whether the decision can be consldered to be legally nght based upon i

4ll the relevant matenal ‘that we have. ﬁown the line, I address the lmpact of the decision. Tak- ,
ing.it from that standpomt that leads to a consideration ‘of the United States* Constitution, on
the assumptnon we must. say the Court was actmg in its role ag the final arbiter of constitutional
* decisionmaking. .

The Court began by . quotmg the statement from Brown v. Board of Education” that
separate but equal has no place in the field of public education. “Separate educational facilities
are inherently unequal "Ina senténce followmg that, it says. that quote has been reaffirmed
time and time again as the meaning of the Constitution and the ¢ontrolling rule of law.
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‘The first step in the analysis is to take a look at the .meaning of the Constitution and to ask
the overriding question of whether what the Court has done'in Milliken is.consistent with what
it has said it has been doing in quotmg the language from Brown The Court wanfs to begm
“with the Brown decision. * né -, -

s That is where the analysis usually begins i in te of school desegregatlon cases In my
. judgment, one needs to go farther back than the Brown.case itself. The Court i is talking about
the question of whether ‘a metropolitan remedy 18 usqble to enforce the nghts described in

The thesis I have developed rests on a basic principle, a person has a remedy, then he has
no nght. It is the thesis that what the Court has, in fact, been doing and what the Court has, in
fact, done in Milliken — partxcularly ‘when it describes the language of Brown as the meaning of
the Constxtutlon and the controlhng rule of law—is to enter a decxsxon in 1974cof what the Con-

_stitution® means as far as the right of equal education and opportumty m “school desegregatxon
cases.

“* 8o, 1 began, not where the Court began, I thought it appro&nate to begnn a century or
more earlier than'the Brown case, itself —indeed, before the Reconstruction amendments.As 1
have said earlier, that is always appropriate in trying to determine what the Constitution .
means. A page of history is worth a volume of 1og1c, as Holmes reminds us. That is how I began
part.two of the paper. It was an analysis of the nature of the cconstitutional right. QeSbeed by
the Milliken court as the meaning of the Constitution and the controlling rule of law.

.There is a certain bit of trepidation at this point. One shies away from reminding people of
thtngs which we all know about which are so obvious. Sometimes, it is important to recall things
we know, to have a bit of education in the obvious to understand what we are about,

So, I began by reécalling the Dred Scott decision—the impact it had occasioned—and the
Reconstruction amendments. In a random reflection which does not amourt to what could be
called a scientific principle, I was thinking the other day on the amount of ink expended in the
Supreme Court decisions .and their social value that we might describe, it is interesting to put
- the cases in that perspectne -

j The opinions of Dred Scott consume 241 pages Broum v. Board of Education_consumes 14.
Milliken is 50. So, that gives you some sense in a nonscientific but a rough gaugé’ as to where.
Miljiken stands —somewhere fairly removed from Dred Scott but not close enough to Brown.

e Let’s talk about them in turn. The posxtxon of p/ai't two of the paper is that, before the
adoption of the Reconstruction amendments, it was unthinkable to suggest that there were .any
rights that American blacks could insist upon under the Constitution. As the Dred Scott deci-
sion with its devastatingly accurate reading of history makes clear, blacks derived no benefit
from the Constxtutxon since they were not considered as part of the people of the United

. States, they were not citizens. Nor did any of the State govemments owe any duty to accord

- them any of the rights and privileges normally assotiated with cxtlzenshxp

| ‘ ~ The Dred Scott case remmds us that the peop]e of the United States and citizens were

L synonymous. It was unthmkable prior to the Reconstruction amendments t ‘?t blacks had any

| ' right under any founding document toan educatxon provided by the States to the extent it was .

| prgvided to anybody else. = . . - R é PN

| . Movmg from there, we get to the obyious point that it was the woﬁ{ of the Reconstruction

|

k

anmndments to change that. Principally, beyond the 13th amendment, the opening clause of the .
14th amendment defined for the first time what bemg a citizen of the United States was all

. about. Without going any further, it is clear that, in the Dred Scott terms, after blacks became

citizens under the 14th amendment they were entitled to whatever benefits citizens could get,

from the national government and the States of which they were made cxtxzen/s

C 18
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Bat the equal protection clause of the amendment went beyond the granting of citize.nship )

to a requirement that the States now treat their black citizens equally with respect to whatever
advantages, Pights, privileges, and benefits they bestowed on citizens generally, that is, the
same way they treated their white citizens.

Some of the cases which I have cited in the paper bear this out. Just to pick at random,
“The. true spirit and meaning of the amendments cannot be understood without keeping in view
the history of the times in whlch they were adopted and the general objects they plainly sought
toaccomplish™ | - : .

‘What follows is State responsxbxlxty for bestovgmg benefits on citizens generally and par-
ticularly, because of that overriding purpose of the amendment,s, on blacks. The implication. for
our discussion is the extent to which there were State systems coming into being of education
at public expense. Black people were now citizens with @ equal protection right. They were to

- .be admitted to whatever benefits flowed. from the system.

CHAIRMAN FLEMMING If I may interrupt, the 10 minutes is up. Some txme has been

. reserved for members of the Commlssmn to ask questions. I will yield 5 minutes of my time to

you.
DR. AMAKER. Whlle the 14th amendment e&uomed no partlﬂular model upon the States,
the question of the Brown decision which I have described as a precise application of the com
mands of the amendments as I deseribed them in light ‘of the situation before the Brown court
of dual school systems operating in the Southern States which had histories of racial discrimina

" tion, which meant inferiority in education. -

The meaningjof the Constitution in the description in t.he Brown case as the meaning of the
Constitution is correct. What is incorrect is the lelzken meaning of ‘the further extension of
that right as we have, it in the Milliken case. .

_The metropolitan plan that was involved in the terms I have described becomes a very logi

cal next step in the case development from Brown to Milliken. As I have indicated in the paper,
the argument put. forth is, the 14th. amendment speaks only to the State and not subdivisions.
The historical impact, if I am right, is. It ought not matter in terms of making sure the educa-
tional benefits are made available to the black schoolchlldren that there is a political geographic
boundary which is an administrative apparatus.
R “The concern of the Court, however, is a concern for precisely something the 14th amend-
ment does not appear to involue. The 14th amendment speﬁ{s to the States. The 14th amexnd:
ment deals with the question of equal protection of the laws rather than with any questxons of
the sanctity of geographic boundaries gnd units the States have set up.

However, the Court in its slim majority apparently sees something that was not there. It
overlooks something which was plainly ‘there. the larger q estlon of the unpact of whaf, had oc .

curred here on the blacks in Detroit.

The person who sees that problem in ifs present-day terms, in terms of social conditions
like those in Brown, ought to prompt a different decision, as Justice Douglas in combining what _
the Court had done in the Rodriguez case in respect to school financing with what it has done
here. He tells us the 14th amendment's basic concern is whether the State has done what it can
to.make sure all citizens, including blacks, share whatever advantages the States make available.
Where Mulliken leaves us is a situation in which we not only have separation by race bt an in
equality of education as a consequence of the impact of unequal financing. Presumably, these
matters could be changed if one were to adopt senously a Stewart approach, which I have in-
dicated in the paper. It does not substantxally vary the kind of burden required to meet the
standards. S e - v
_ The bottom line is we are left w:th a decmon which does not effectxvely carry out the
dominant overriding purpose of the 14th amendment.
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CHAIRMAN FLEMMING.c Thank you very much. I will introduce the reactors in
aIphabetlcal order. Followmg that order, the first reactor is Nathaniel R. Jones, general counsel
of thé NAACP. We are "glad to have you with us. As I indicated, after the presentation by the
person who prepared, the paper, we would ask each reactor to comment and utilize 7 mmutes for
that purpose, - - ' o

MR. JONES. Thank you, Mr. Chan'man and the Commlssmn "I read w1th con51derable in-
terest Professor Amaker’s papar. | thmk it preclsely analyzes the present position that we are
in, in the wake of M zllzken I read w1th interest a few weeks ago a column by Tom Wicker in

_the New York Times. He stated that he did not see how the Court could continue to order .
desegregatlon 1f Presidents, Govemo}s and Congressmen are going to per81st in saying they

are opposed to busing. He was wntu"lk in the context of what was happening in Boston.

Thaf kind of reservation by such an eminent writer pretty muich | brings us around to the
basis of the result in Milliken. I think we have to look at that decision 'in the context in which ,
the decision was handed down. It was a political decision. Congress was in session co suienng
antlbusmg legislation at that time. Joint committees were in conference. There were all kinds of
statements being printed as to what,the Detroit case was and was'fot.

In terms of the political climate in which that decision came ‘down, we have to understand
some of the unspoken and unwritden things that may have brought about the result, and
develop strategies accordingly. Before we-~cdn expect a significant change in the posture of
metropohtan desegregatxon, we have #o consider strategies that will bring about a change ih the
political climate.

I think there are a num‘be_r of district courts that will continue to follow the Roth
precedent, or a similar record. In some\cases in which the geographlcal areas are substantially
smaller than the Detroit area, and in which the number of students to be involved in the
desegregation problem is not as numerous, the Supreme Court may find that the standards set
forth in Justice Stewart s opinion have been satlsf' ed and nught therefore, order a metroplan
into effect.

If it should reach the ,Supreme Court, the Court mlght back into an affirmatlon of such a .

plan. Be that as it may, I think it'is important that steps be taken to deal w.lth the political
ramifi catlons of school desegregation.
1 read with intexest the background papers that were provided. I Jlote in one of them that
) the majority opinion in Milliken is a contradiction of the Court’s previous position, particularly
as it elevated administrative problems involved in remedies to the level of constitutional con-
cerns. It allowed its concern over the practicalities involved in a metropolitan plan to override
the concern}é‘ the, constitutional rights of the children, which were clearly demonstrated to
have been violated by the State of Michigan. - < |

" So, in summary, I think the questlon of the hour is: How ‘can th1s political chmate be al- _
tered so courts can do their job 11;6be5u,ng the oaths that they have taken?

Such a need was cleatly demonstrated by the unfortunate statement made by the Preeldent
in the contekt of Boston, in which he stated that he disagrees with the decision by Judge, Garri-
ty. At,the sam‘é'ﬁr—ne, he deplored violence. Obviously, he did not realize he was doing two
Eﬁnés He said to the.mob, “I agree with you.” He also said to all d1stnct‘udges, irrespective of
the violations of the Constlt.ut.lon, “Yoli should disavow your cath of office’and do nothmgg

I feel that that was the message that went out. As part of this process of altermg the
political climate, I think perSOns in high office, Presldents, Govemors, or_whoever, have to

. watch their rhetonc ! .

That raises. a question.as to the role of the media.. I think the medla has become an un-

willing. partner or accomphce by continying to use the term “forced busing” in descnbmg plans
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involving deaegregatlon The lelzk,en cape dealt withsthe narrow issue as to whether ‘a court
had power to urder pupﬂb reaablg‘ﬁ‘gd Qc}*ﬂés distriét lines. For the media to continue to talk
about forced. busing, ‘and polltlclana,&ﬁg,ds,."to create a difficult climate for the Judgea and the
courts to welgh these questions and to: “db-their job.

These are the aspects of the problem we have to address. I compliment the Commission for
holding this "conference. As Justice Marshall said, we took a giant step backward in lelzken
Maybe this hearing is a giant step forward. " ‘
¢ CHAIRMAN FI}(MMING Thank you. - : i

The next rector is James Nabrit, associate counsel, Legal Defense and Educational Fumd.

MR. NABRIT. I appreciate very much this opportunity to share my thoughts abgut,school
hegregation law mth the Civil Rights Commission and your diatinguibhed guests, and I thank
you for the invitation. Let me also say that I enJoy ed Norman Amaker’s paper and that it has
.stimulated me to think about how the Milliken case, affects t%e Legal Defense Fund’s program
of school desegregation-litigation. .

"The other mght I was m my office readmg the opinions. of the lower courts and the briefs

of counsel in Milliken and one of my. colleagues dropped by and asked what I' was doing. ] made

a wisecrack and said that I felt like a'coroner doing”an autopsy, and that I was trying to figure’

out why interdistrict school desegregation had died on the gperating table. My young visitor im-
mediately challenged my assumption that the patient was dead by pointing out that the Mil-
liken opinion left hope for a future recovery. My first response was to brush this off as akin'to
a belief in reincarnation. On second thought, I am willing to concede that perhaps interdistrict
relief is not completely dead, but only frozen like the hero of Woody Allen’s movie, Sleeper, and
_that it may be defrosted and revitalized in some distant future era when dlfferent ideas
predommate ‘

I will listen eagerly to the views of my fellow panelists on whether our patient is departed

or merely moribund. But I should say that in our litigation program at the Legal Defense Fund,
at least for the short run future, we have no plans to pursue reguests for interdistrict relief in
the courts. I take the Milliken case to send us a broad signal that such cases are unlikely to
succeed. fLTaw which*the Congress enacted on the subject last summer is even more restric-
tive than the Supreme Court decision and adds a new dimension to the problem.
" The fact that the-issue was twice argued to the Supreme Court in the Richmond and
Detroit cases makes it unhkely that ‘the result of the case stems from any .peculiarity of the
Detroit situation. I believe that a vast change in the Federal executive and Ieglslatwe policy on
school mtegratngn (_IS needed to make interdistrict litigation fruitful. .

I think thad it is instructive to recall that. with a handful of exceptions the Supreme Court
has followed the recommendations of the Solicitor General in deciding schoul segregatlon issues
over the past 20 years. If you want to predict the outcome of such cases, read the Solicitor,
General‘s brief, This certainly applied to the interdistrict issue. The cases where the Court did
not follow the Government’s lead—-Swann, Alexander, and Keyes aré exceptions to the long

~

- term pattern. : . . -

So that I say that, if this Commxssxon is to wdrlgfor school mtegratlon, your most 1mportant
mission is te affect the policy of Federal Government agencies.on school integration— most par-
ticularly, the Department of Justice. The factsis that in most of the major cases in the Supreme

Caurt since 1968 the Justice Department has aligned itself with school authorities defending the

status quo. Only when this pattern changes can we have strong hope for the courts to take bold
steps forward to attack the problem. . ’ .
. Let me briefly address another set of issues. ‘The first question that I asked about the Mil-

hiken decision was this. Did the Court cut back on any of the recently developed doctrine of

. n . . L4 .
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school segregation law represented by the Charlotte or Denver cases or any earlier cases? What
are the implications of Milliken for other Northern school cases seeklng integration W1th1n a
single school unit?

‘To_discuss the busing istué first, I find notlung in the huldmg of the Mulliken case which
repudlates the Charlotte decle,pn In 1973, Justice Powell's partial dissent in the Denver case
stdted a strong challenge to the ; lﬁga thit courts should order desegrégatmn plans which depend
on substantial transportatlon Bﬁt I'find none of that language adopted by the maaonty in the
Detroit decision. ° TR )

Although there is surely no “overt repudlatxon of the Swann case in the Detroit declslon,
there is a disturbing element, The Court may have begun to create a theoretical framework to
restrict the remedial dxscretlon of Federal courts within single school systems. I refer tu the
Court’s us# of the principle that the “nature of the violation deteFmines the scope of the
remedy” to limit the district court’s remedial powers and dlscretlon I also .am disturbed by the
suggestion that part of the obligation of plaintiffs is to prove segregatm“e cause and effect. If
that ever came to apply within school districts—and the Keyes case gives us hape that it does
not—school cases would be tried on an even slipperier slope . e

J guess my basic worry about the Detroit decision is that the Court has departed from the-
practlcal approach w}uch has dominated school segregation decisions in the recent past and
moved toward a more theoretical and doctrinal analysis of judicial powers. I have always
thought that, if* sthool segregation cases depend on fi ine theoretical analysis and intellectual
subtlety, we will never get anywhere. To my mind the small success which the courts have had
in recent years in bringing about school integration has been the direct pioduct of the Supl:eme
Court’s practlcal approdch. Only a rule of law which has told the lower Federal courts to use
their common sense to work out solutions to school segregatlon problems, and that the way to

“evaluate deségregation plans is to observe whether or not they really worked to bring about in-
" tegration, has broken through the miasma of caleulated analytical confusion which is used to de-
fend segregation laws and practices. ¥

. L am convinced that the Supreme Court’s unanimous decision in t arlotte case was not
the product of unanimous thinking about the philosophical and analytlcal issues of school in-
tegration. It was the product of unanimous agreement that relatively short bus rides were a
" part of American life to stay and don’t do kids any harm. I think that this Commission’s’
published studies played an important role in bringing about the Court’s understanding of that
fact of life. I think that it is your proper mission to undertake to bring wJlittle common sense
about bus rides to the White House and the Congress. -

Let me add an optimistic observation about the Detroit case. Although it has been 20 years
since Brf.”z"‘l only a little over 1 year has passed since the Supreme Court’s first decision in a
fully argued Northern school case. Detroit is but the second such case, following the Denver
case a year earlier. In both cases the Court did order that integration must proceed within a
school unit. That part of the Detroit case seems to be unanimous, unlike the Denver case where
Justice Rehnquist dissented, Justice Powell dissented in part, and Mr. Justice White did not
vote. Now all nine Just1ces’l1ave upheld findings of constitutional violations in a Northern case.

How different this is than the treatment Northern cases received a few short years ago.
Not long ago Northern school litigation was totally frustrated in Gary, in Cincinnati, and in
Kansas City, cases where the Supreme Court refused review and allowed lower court decisions
upholdlng school segregation to stand unreviewed. At least now we have a thegretical basis
upon which to build 4 legai attack on school segregation in “all the States of tlx_e,Umon .

There are still many important legal issues to be won or lost. Notwithstanding the practical
difficulties imposed by Milliken, much can still be done. The successful Northern cases require
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long and difi cult trials. Proof ‘of the Detroit v1olat10n required a 41—day trial. In the Denver_
case we passed a milestone recently when we placed in evidence Plaintiffs’ Exhibit No. 1,000.
And the Supreme Court record in that case cost over $30, 000 in  printing costs. ‘

The requirement that we prove that Northern school segregation results from intentional
discriminatory conduct remains a substantial barrier to widespread progress. Perhaps in the end
this will be a greater barrier than school district lines. But a handful of Northern cases haves
_shown the way. We have important work to do in the courts.

Let} me conclude by showing you a ‘bit of demonstrative evidence. On the day after the
Supreme Court decision, the headline of the New York Daily News said something like “High

_Court Kills Busing” In my view, this obituary did not get the name of the deceased quite

straight. But we got the point. So that the Daily News and others will it misunderstand our
position, one of our lawyers has designed a new LDF uniform that is cast in the Daily News’
own idiom. Here it is on public display.for the first time. Thank you.

[Laughter.] :
. CHAIRMAN FLEMMING If thla were a formal heanng, I suspect we wou]d receive that
as an exhibit. Thank you very much, ) '

Next, we will hear from Cruz Reynoso, professor of law at the University of New Mexico.

MR. REYNOSO. Thank you, Mr, Chairman and fellow reactors. I note first that we do have
a record. For purposes of the record, the previous speaker demonstrated to the audience a T
shirt, blue in color, with the words: “Support Masswe Cross Town Busmg

It appears as though I may tyrn out to be an optimist in a relatively pessmustlc settmg 1
agree with the basic notion in Professor Amaker’s paper —{o try to distinguish the right and the

_ remedy in constitutional cases is to act w an unlawyerlike manner. If there is no remedy, there
- is no rigtt™We do have to focus on what right the schoolchlldren have in the type of mtuatlon

we are discussing.

~ Secondly, I suppose I don’t share the notlon expressed in two places in t.he paper that tlus N
may be “perhaps the last” major decision in defining what Brown I and II meant. Nor do I .

agree, as is said in another part of tl}e paper, that this is a definitive “answer.” I suppose in

reviewing Supreme Court decisions, I never see it as the last word or definitive answer. I am _.
sure the Court would not be offended if I reminded it of an obscenity case. What was obscene

was a matte¥ of local declsmn, the Court had held. *

One year later, when a local jury decided that the movie Carnal Knowledge was obscene,
the Supreme Court said it was 2 matter of law and that the fact.finders were wrong. It does not
take too long sometimes to reach different decisions. - -

I suppose I would be concerned about too careful a readmg, from a lawyer’s point of view,
of what the case means. Invariably, we see.other cases with slightly different factual situations
.coming before the Court and the Court’s Being able to sidestep previous deCISIODS and find
great dlspantles in the backgrounds of the different situations. I suggest that we look at the
reality of the case and what perhaps may lead the Court to think differently in the Tuture.

The lawyers who handled the case entitled San Antoniv Independent School District v.
Rodnguez had a mdssively important case in the field of school financmg and the rights of poor
and minorities to get the type of schooling that others received. “Those lawyers indicated to me_
the. very brief note in the case that, if the Court were to decide differently, it would affect 49
other States—that was the key. The Court seemed to be unwilling in Rodriguez to take a step

=" forward.

We really have not lost anything at this pomt in terms of the Court declslons The Court
has refused to take a step forward. In San Antonio, it declined to take a step forward as it
viewed forcing States to review the financial education system.




.

The Court has been reluctant to take a step forward to do what it would consider ma‘ésxve
redistribtuion and political reassessment of the school system as founded in most of thé States
that happen to have within them large cities, mostly w1th a core of minorities, blacks and
Chicanos. ‘ e

When I et a case and review it as a pohtxcal decision, I haveto ask mysl\:lf questions like
this: What would happen if the Court got before it a case that had to do with cross-district
remedies but where the numbers of pupils were smaller in number and the geograghic area was.
less extended than is true in this case? What would happen in a case where there had been
more of a record showing more State control?

I suppose I am not persuaded by the lengthy discussions about this bemg an important casd

on the negative side of equal protection. In this case, the State cleatly was in control of the en- .

tire educational school system. ‘

It seems, necessan”ly, that the pubhc educatxonal s‘chool system w111 be under State control .
even if the State’s constitution says the State will ha.ve nothing to do with pubhc educatxon and
will leave it up to the local school distriets. It i is still the State's constitution that set that up. I
don’t view State control jn that relationship as very important. I do view the involvement of the
State in helping to set up districts that end up with such a dxspanty as important.

I suppose, in this case, I sxmply would not assume that in a future case, knowing what the
Supreme Court has said, there is a lot more e\ndence obtainable about settmg up that type of
school distriet so that the Court would come out differently.

I think the same applies to the matter of other districts in involvement of segregated ef-
fect. It seéms by a study, as indicated in a paper pertaining’ to housing, that a sociological and
poht1ca1 study will invariably show that it is not just Detroit but surroundmg districts that have
had a series of governmental activities pertaining to housing, flnancmg, and education that has
led to ‘the core city’s being black and brown. Those things don’t happen by accident. I think
government is heavily involved. I think one of the messages of the case is that lawyers have to
doa lot ‘more bmldmg of records in terms of showing that.

Fmally, 1 guess I would say this. The Court reaily is putting the burden on the lawyers and

too heavy a burden when, in its political response it says, “We will go this far, the district, but
no farther, not beyond the dlstnct » .
"~ Since I want to be an optmust my reaction is we as lawyers have to take the Court—by
that I mean the majority opinion including the five Justices—at their word. The next case
around in a less dramatic case in terms of numbers, we will bring forth the type of evxdence
that the.Court has called for. I don’t view that as an impossible task;

I have one final word. The Court has always followed the political atmosphere of the
country. I was rereading the,Cox I and I civil rights decisions where the Supreme Court was
seeking to protect the rights of blacks in the South to have massive demonstrations and how
the Court on some occasions strained to be sure that that first amendment nght was going to
be protected : .

In one case, the Court said that even the law against demonstratmg and picketing
courthouses could not stand in the face of groups concerning rights under the first amendment
The Court went out of its way to stretch the constitutional’ protection to make sure they were
protected. In the light of history, t}ge Court was convinced that that needed to be done.

I don't dxsagree with the previous speakers that one of our jobs, too, is to change the light
of history. This Commission has been important in that respect. I look forward to the drawing
up of the report by this Commission and adding a sense of reahty rather than legality to what

. makes for good educational common sense. - . y

CHAIRMAN FLEMMING. Thaitk you very much. ‘
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I am happy to recognize William Taylor, director of the Center for National Policy Review.
He is also a past Staff Director of this Commission.

MR. TAYLOR. Thank you, Mr, Chairman and members of the Commxssxon It is nice to
come home for a visit. As usual, I find myself in a very lai'ge measure of agreement with Nor-
man Amaker in his. analysis of the decision and his.basic conclusion of its mconsxstency wrth the
equal protectxon clause and the prmclples enunciated in Brown.

Ido t\,hmk the relevant practical question, for all of ds is, what is left open by the Court'

.decision and what are we to do about it? In that respect, I would like to Jom Cruz Reynoso in

" the ranks of the optimists.

It is'an olective fact that the Court said that it was not closmg the door to interdistrict

remedies for segregation under certain kinds of circumstances. It is an obJectlve fact that one of
the five Justices in the majority took the time to write a separate opinion. It appeared that he
wanted to separate himself in some respects from his four colleagues and set out perhaps a

" broader framework for possible relief in the future.

. I agree all of thls in a sense, is hke tryirlg to read tea leaves, All of us who have been m-
volved are searching for helpful clues, sir. Last week I was sitting in New Haven hstemng to
one Yale law graduate, Justice White, introduce another one, Justice Sfewart, at a Yale reunion.
In the course of the mtroductlon Justice White described Justice Stewart as the flywheel of the
Supreme Court.

He went on to define a flywheel as a heavy wheel opposmg or modxfymg by its incriia any

- fluctuation of speed in the machinery with which it revolves. He said that Justice Sgewart some-

times slows and sometlmes speeds the machinery of the Court.

1 will admit I was thinking in rather parochial terms, but I immediately applied that to the
case we are concerried with here today. Maybe it is just a sophisticated application of Mr.
Dooley's principle that the Constitution may not follow the flag, but the Supreme Court follows
the election returns. Maybe it is a combination of t'hmgs more complex than that.

Among the grounds that the Court said mlght give rise to interdistrict. relief are where the
action of one dnstnct has “a significant segregative effect on another districf. Second, in a
broader formulation than the majority opinion, Justice Stewart says that, where there has been
a redrawing of district lines in 3 way that contributes to segregation, this may justify, interdis-
‘trict relief. A third ground is if the State contributed to separation of the races by purposeful,
raclally discriminatory use of State housing or zoning laws.

The first two are df some importance, but it ic the third we must concentrate heavily on.

‘Wllmmgton is one case that-may fit under the second criteria because there has been a drawing

or redrawing of lines that mdy fit th,thJustlce Stewart's formula, In Wilmington loglstzcs are
such that the case won’t seem as massive as Defroit was.

The third case, the housing, raises “the questlon more broadly for commumtxes around the
country. It may be mierestmgq.o t,ake another finute tq see how Justice Stewart treats thls in

. Detroit. / - | - <

He.says that it is this essential fact of the predominantly Negro school population in
Detroit “caused by unknown and perhaps unknowable factors, birth rates, economic. changes or
cumulative aets of private racial fears that accounts for the growing core of Negro schools
which have grown to include virtually the entire city.” The Constitution, he says, does.not allow
courts to change that situation unless it is shown that the State has contributed to cause it to
exist. What comes out of this opinion is a suggestlon that we have large black populations in ci

ties because of lmmlgratlon ahd birth rates. Dechnmg white population in central cities and in

_ creasing white pupulation of suburbs have come.about because of economic changes, pres:mably

the relocation of industry to the suburbs and the growing affluence of w}utes and cumulative
acts of racial fears which can be said to be white fhght
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But this leaves a gap as to why black people are not found in 51gn1f' icant numbers in the
__suburbs. It is on this question that Justice Steyart suggests he has no knowledge and that it
has not been proven to him that it is racial policies that have played. the major role. A
T ',' I thmk there is evidence of this view of the urban reality in’ other cases. Some members of
., the Court have constructed a rather hopeful view of the urbal%_x_"eahty which may enable them
to avoid what is admittedly a difficult i issue. : .

I have done a freehand translation of what I read into the Court's decision, which may sug-
gest a job that lieg in front of us. This is my translation of where the Court is. It would run as
follows: h

‘;glacks came to,the cities because they were forced off farms and sought better-paying
jobs djld in the v1ew of some Justlces perhaps they were attracted by hlgher welfare pay-

mehts Unfortunately, they arnved Jjust as whites became prosperous enough fo move to the
suburbs,

. where the low.s
were.

“Racial dxscnmmatron played a role, but this has changed dramatlcally in the past. decade.
Now Wwe have fair housmg lawg that permit blacks to live where they choose to live provided
only they have the means to do so. It is true a great deal of racial discrimination persisto, but it
could not have been expected to disappear overnight. The job situation of black people is im-
p;ovmg because of our decision in the G nggs case and the social and employment programs of
the sixties.

“As they become better trained, black famllles will become more mobile and follow whites
to the suburbs. What we were being asked to do in Detroit, was very controversial. It would

" have made the Court more vulnerable to poiitical attack a\nd would have turther jeopardized the
public school system which is already in bad shape. Aftei*gll, there is only so much 'baggage
the schools can be asked to bear.

i T fear, not somethlyni that government stimulated. Blacks, clustered in the cities because that is

T T e e e e B e T T e

“The drastlc remedies sought should be granted only in the face of dire necessxty. Blac'ks )

who along with Spamsh -speaking groups may be viewed as the last immigrants to cities, are

makmg progress and in time large numbers of them will achieve iie mobility needed to escape

from the. ghetto. All the time lost is preferable to a decision that mlght arouse such adverse
- reaction as to set things back even more.”

If so, that leaves the questron for the Commission 3nd all of us as ‘to whether we believe that is

bjective description ot the urban reality. If we disagree, I think it is our job to put the issue
in a legal setting in which the Court will be impelled to address it and address it more construc-
tively. Part ¢f the job is also to address ourselves to popular beliefs in the political area, and I
believe the Commissjon can play animportant leadership role in this task.

CHAIRMAN FLEMMING Thank you. I will agsk my colleagues if they have any questions.
1 wili recognize the Vrée Chairman, Mr. Horn. ,

VICE CHAIRMAN HORN. Professor Amaker, moving to a broader territory, do you be»
lieve the Constitution provides a basis for the Court to authorize metropolitan busing across
State lines such as Chicago-Gary, New York City-New Jersey-Connecticut, District of Colum.-
bia-Maryland-Virginia; and on what basis would you rationalize that?

DR, AMAKER. I'have problems with the District and Maryland I will put that aside. I
think my answer would have to be, absent some kind of interstate compact the Constitution’
does not authorize cross-busmg across State lines. : ur :
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d jobs they qualified for were and that is where their friends and relatives .

That is a freehand rendering, but I truly believe.that i is the purport of the Courts decision. .

,4“ , “The racial feazf of whites probably accelerated after blacks amved, but this was private

v




I think we get that readmg from the fact the 14th amendment speaks to what is defined as
" a State. N o. State shalt deny the equal protection of the laws. 1 assume the most that one could
expect absent an 1nterstate compact would be a statement of whatever realization of the con-
stxtutxonal nghts would end with the bw'xdanes of the particular State

" VICE. CHAIRMAN HORN. Do any reactors disagree?

MR. NABRIT I don’t know if I disagree. I would add, prior t6 Brown, the States did work
together by interstate compacta to prohibit desegregation. They had it at the second Gary level.
I"don’t have difficulties with theoretical matters. Even in the framework of Milliken, if it could
. " be shown -two States worked together to effect segregation, a remedy addressed to both of

them might work. There are a lot of difficult procedural mattera that you have to address.
" Where do you stand to get hold of it?
VICE CHAIRMAN HORN. It would not be enough for Xvo States to work together ac-

-

”

ptotectlon of law, they would have two. The Supreme Court could hold States A and B. The fact
they joined in denial of the equdl protection right would not change it. I did not take that to be

VICE CHAIRMAN HORN. In defining dlscnmlnatlon, could the Court act on. a
/ socideconomic basis-rather than simply on a racial basis? ‘
St DR. AMAKER. What do you mean by socioeconomic?
VICE CHAIRMAN HORN. Econotmcally, you prove gove’rnments have acted to dls-
criminate against poor people regardless of their race.
DR. AMAKER. As a theoretical matter, 1t could. There are certain things whxch cut, both

» cidentally in concert? Would not they have to work together consciously? ) "
* _MR NABRIT. I don’t know. ¥ -
) DR, AMAKER. That answer does not change the conditions. Instead of a State Jdenying

the basis’ on which you asked the question. .

\;'ays The question of economic discrirtination is in ¢he Rodriguez case. There was an effort te ’

describe what had been going on there as an economic discrimination situation, and to get the
Court to recognize that fundamental right with respect to poverty as opposed to race.

. One can read some of the decisions, such’as thosein the welfare area. There are housing’
cases in the sixties that the Court will, in —circumstances recogmze a right of equal treatment
between the nch and poor. Going further ac{( when what was involved was certain economie
protection with respect to corporations, the Court clearly indicated or apphed equal protectxon

" analysis "%o econdmic matters. ., °
. The hesxtancy creeps in.because of what the Court said in Rodriguez against the argument
that the Court ought to for all time recogmze poverty as well as race. The possxblhty is cer-
tainly there. -

MR. REYNOSO. 1 will add, in a 1971 housmg case the Court clearly said we could find

poverty to be or poor people to be those if we wished to do so. The Court has declined to go
. .. that way in 1971, From the litigator’s point of view, you would have to put poverty and race
together If you did that, the-Court would protect you. It is net if you went only to poverty and
L socioeconomic bages. The -policy is that they don’t do that.
o * DR. AMAKER. The purposg ‘of the amefjdment is the area—
MR. TAYLOR On the questxon of economic dlscnmlnatlon, the, Court, I beliéve, is afraid to
extend the civil rights revdlutxon to deal with it. I would be constrained to add, when distin-
guishing what is appropriate in the Court as against other kinds of forums, I think it is of the

-

greatest importance to deal with economic as well as racial discrimination. I was heartened that

the new Housing shd Community Development Act takes into consideration the economic

to.

. separation and states a policy against it. There' are other arenas we have to address ourselves’
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VICE CHAIRMAN HORN. I have one last question. T am more 0pt1mlst1c than most of \ 1
. the Court’s holding. What would you think of judicial behavior if in a case involving water in a o
) \ ' metropohtan area or in' the readjustment of election boundanes where the judge ordered the o
: suburbs to provide water for all or part of a city and where burban-clty electoral boundaries
were readjusted without a hearing being held on the factua‘fbxfﬁatlon in the suburbs in relation
- to what had ocewrred within the city? In brief, a Judxclal d&‘nsmn where the record. of evidence
was not sufficiently laid down" ) - .

DR. AMAKER. I think you are talking about two thmgs I don’t think that is really central ix
to the opinion. I addressed that i in my paper as one example of th& Courts telescoped view deal-
ing-with details. -

The fact is that there was the case. It could have beer. .enanded for hearing. The fact is, at
the time the case went on appeal, the district judge was on the verge of having a heanng. There
were criticisms about procédures aritecedent to the appeal route. There was no obJectlon at any
point that the parties were not entitled to a hearing.

The hearing aside, you asked about the question on evidence. leen the-way I see the
Court to have looked at this situation—and it may well be’ because of large political implica-
tions—it is very, very difficult to know what kind of evidence prxor to this decision could have
been produced that would have eccasioned a different result. .

If you look at what the Court cites and even giving a few, the question of mampulatlon of ?
boundaries or the transferring of students between dlstncts it indicates the cases the. Court
talks about are cases of discrete political boundaries. ’ g

The question, of the sewer from Justice Douglas opinion, T don't see a very big difference
in terms of what the hearing prospects were in this case as in these cases that you spoke of. |
don’t thlnkI what we are left with is simply a question of the parties whose suburban communi
ties are going to be affected not to be given their day in. cotrt. .

I think it ehtered into the Chlef Justice’s Judgmenﬁ overall but. that could have been
remedied. The Court does that tlme and time again. If y ‘was concerned about that, it could
have remanded the casé for. appropnate hearings.

’ 'VICE CHAIRMAN HOhN Certainly, the Chnef Justice's language leaves_it open to lay -

.down that record. . L
DR. AMAKER. Let me tell you from a standpomt ofa. Iawyer how pessmustxc one ought to . |

be about something like that. Justice Stewart was called the flywheel. He has a record of clari-

fying the declslons by the separate concurring opirivn. It is that thlng that puts the sltuatxon

Teasoning ‘out there and invites you to the door. <
I have a recollection of another situation. This was a srtuatlon where Justice White was the

coneurrer in a case involving Jury, dlscmmnatlon He wrote the majority opinion. In thc «course

of that case, which involV’ed the prosecutor using his discretion to strike all blacks off the jury,

he said that, if you could show me that in case after case the prosecutor used the strikes to .

knock off the jury, the 14th amendment claim might take on a different dimension. L.
So, yours truly decided to test that and got involved in a long trail.in_Alabama trying to go

back in 12 years of records to prove that the prosecutor in case after case had done what

: Justice, White said might give the 14th amendnient a different. dimension. I have undertaken :

that kind of burden that the burden holds out there. Iam “the kind who wants to know how he

votes hen the case was before him, I know how my man voted on this one. )

What happened eventually was the jury sitdation was changed, but not as a consequence of
anything that I or other lawyers were able to do. It was the consequence of factors, the vote, .
political cliauges, and whathave- -you. That is ultimately what is going to change the Milliken
doctrine. I will keep the impression of the containment of Milliken until the Court gives ng;
another one.
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CHAIRMAN FLEMMING Commxssxoner Freeman? :
(COMMISSIONER FREEMAN. Professor Amaker, you had a very excxtmg paper. You
made a perceptive analysis of the Supreme Court’s perception of the 14th amendement. If you
take Bill Taylor's “tea leaf” reading and you read some tea leaves, give us your opinioni of what

_the Supreme Court might ff# with respect to other areas of Supreme Court htxgatlon other than
- school desegregation.

DR. AMAKER. That seems to me more hopeful. I note in thé paper that the SéVenth Cir-
cuit in the latest phase of the hicago housing case against the Chicago housmg authority opted
for a metropolitan remedy. They had reaffirmed its coficlusion in light of thé’ Milliken case.
That leads me to the conclusion, and here I think we may have something in Justice Stewart’s
offhand remark about showi.g diserimmatory application of housing and zonmg 1aws. But in a
housing case, as the Chicago case where the Court has now sent it back to the district court to

_determine whether there could be a metropolitan remedy in housing which would take in the

suburban communities sunoundmg Chicago, I thmk the Court would have far less trouble with
that. )

Part of the problem that the Court apparently had with M dhken is somethmg Bill Taylor

suggested. We tried over these last few decades to ask school deseg'regatxon cases to carry too
much baggage in terms of social patterns and lifestyles. Maybe what we are seeing is the

Court.s _marking the water’s edge and saymg to us, “We cannot put this kind of burden any

more on schoolchildren or district courts and school cases, Maybe we ought to place it someplace
else.” '

The piace to put it is in the hOllmug area. I think a case like the Gautreau.r case is hopeful.
Maybe other things can be suggested where the Court would be less reluctant, like employment
situations where it seems there is the proof that we are talking about of digcrimination.

. The questxon is the exte t to which that record can impact upon the schools. If, those cases
were housing patterns and could demonstrate a concerted State actlon which accanted,for the
residentihl segregation, { think that you might well get a different response in that situation.

COMMISSIONER FREEMAN. Using another ‘example, the port authorities, such as New
York apd New Jersey, and the bistate regional plans that are becoming very effective with
respect fo medical services, transportation, and the sewer systems-—thege are areas that seefn
to bring into play the possibility of government. services crodsmg State lines. Can you comment
on'this area of litigation? ) A

. DR. AMAKER. I think I partially answered that. What you are talklng about on the face of |
. it is an agreement between the States to cooperate in a particular area. vaen that faet, I think

it is possible to argue in a piece of appropriate litigation where there is a bistate compact that

that cgual protectmn clause takes hold and that any kind of action taken under the auspices of )

the two States has to be measured against equal protection standards to determine whether or
not partxcular rights are being ‘denied. I see that certainly as a possibility. ~ .
CHAIRMAN FLEMMING. Mr: Ruiz? °

COMMISSIONER RUIZ. Yes. This questxon is dn'ected to not only Dr, Amaker but to the .

reactors. Is it the opinion of any one of you, from Milliken, that “culpabxhty” is the gvemdmg
consideration for a need to the violation of the 14th amendment in outlying dxstrlcts?" 15 the

finding of “discrimination” indispensable to the vxolatxon of the 14th amendment?
We know that the question of outlying dxstnct culpabxhty was not gone into. Was the unde- '

cided issue of “culpability” simply a stalling or delaying tacti¢ to give an opportuninty to exer-
cise options upon remand by the Supreme Court as suggested by William Taylor? Or does the
1ssue of lack of “culpability” close, the door to interdistrict desegregation unless the States are
shown to diseriminate? I asked several questions in order to focus on “culpability.” .

6
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DR. AMAKER. Whether it is a false i issue or not, my analysls answers that affirmatively
from the standpoint of what the l4th amendment is all about. Clearly, beyond the legal analysis

. is-a very intense array of px:actxcal concerhs

What the Court is saying, certamly asa practical political and social matter, is we will not

require or permit, certain kinds of remedies in school cases absent the kind of showing we say

must be_made. For example, culpability with respeet to outlying dlstncts. Ther.e isa great, deal
in our soclal life of the moment which the Court js willing to recogmze agd, permit, so that it

‘will require "that of litigants, 'As I have indicated before, you mlght get, a different answer if

what you are talking about is not school degegregation bixt some othef problem, - -

MR. TAYLOR. In a narrow sense, the Coyrt did not say culpability on the part of suburban
jurisdictions was indispensable. If there was a violation in one area that affected .another area,
the other area could be included whether or not it commltted culpab]e acts. In that sense, culpa-
blhty is not required. . L ¢

In a broader sense, the Court is saying in one way or another, showing us'that government
is responsible and that this situation is not going to get remedied without the hand.of govern-
ment is required. In that sense, the questxon of @usatlon In governmental involvement is very,
very important. .

I would like, to share Normans hof)'e on the housmg jssues. I think the oplmon of former

* Justice Clark in the Gautreaux case is a hopeful sign. FolIowmg Jim Nabrit's suggestion that

the Supreme Court follows the Solicitor General, we ought to look at Gautreaus _case coming up.

The Government’s position may Be of the greatest importance and it may be reasonable for the '

Commission to make this a matter for diseussion with the Solicitor General,

I think a variety of approaches have to be tned Nobody is Suggestmg there is one smgle
answer,

DR. AMAKER. On the culpability questlon and how it relates to the problem of showing
culpability, when a decision of this kind comes down, it affects not only people in Detroit but
other parties who might be in the position of the partxes in the suburban districts around
Detroit. They also read the tea leaves. “

The tea leaves are what the Supreme Couft has said with respect to the narrow set of cir- .

cumstances under which they might be required to have or take part in an interdistriet remedy.
What makes the burden of proof so hard is precisely because t,hey will read that. They will note
that thére has to bé a show ving uf certain kmds of purposefulness. They will be in a position to
survey what they are doing to put themselves in a posture to make it very, very difficult for
any Jitigants to make that kind of showing. 4 e

) COMMISSIONER RUIZ. In California, Pasadena, a desegregatlon case, it is my un- .
derstanding the Federal district court ordered desegregation without making culpability a

necessary mgredlent to the case, given the social conditions of race, poverty, inferior schools,
and those areas where there is an expanding black core and a receding ring of white without
State faculty and culpabxhty The Milliken case was, .nevertheless, makmg culpability a case.

MR. REYNOSO. It don’t believe the Supreme Court makes that requirement. My view is
that Milliken, as indicated, is only the second of those cases dealing with Northern desegrega-
tion. The Court is in a settling-down period. I don’t know whether .the Court has decided which
way it is going to go on these cases. On thls case, it decided to go one way. It has not said, so
that: we will haye interdistrict segregation we will—

CHAIRMAN FLEMMING. I hate to have to stop this, but I have permitted it to go

' beyond the set penod of time A number of the reactors will not be able to be with us, but we

are’almost at the outer boundaries now. . s ‘ .
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I think this has been extremely _helpfu’l. We are \iérj' indebted to Professor Amaker and all
members of the panel. This is the kind of discussion that we hoped would take place. I know it
will be helpful to us as we endeavor to determine what recommendations we should make to the

..President and the Congress: I know we will return to some of these issues. I hope a8 many of

you as possible will be able to. stay I'think we have carrxed on mformally enough so that we,
may come back to some of these 1ssues ) . .
" .1 recognize the n}embers jf t.he next. panel. Ne:gt is Manlyn Glttell associate provost of

Brooklyn College. " .
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The Milliken decision adds a new dimen-
sion to the context of school segregation is-
sues. Although relating to the matter of de
facto segregatxon, the Court chose in this
“decision to give priority to_the question of the
sanctxty of local school district houndaries. In
"contrast to the Richmond decision (Bradley. v.

" School Board of Richmond, 462 F.2d 1058;,
412 U.8.92), the Court in Milliker relied on
the practice of logal autonomy, relieving ‘the
State of its final legal responsibility for all
local’ governments, including school districts.
It determined that enforced integration, as
Rrescribed by the Brows decision, was not ap-
plicable otside individual district boundaries,
unless proof could be offered to the court that
such districts were guilty of de Jure segrega-
tion,

"Undoubtedly, cases will be developed to
suggest that the legal responsibility of the
State cannot be ignored, and its. lack of affir-*
mative decisionmaking;in regard to local hous-

., ing and zoning regulations produced de facto

segregation throughout suburbia. Certainly,
States were in a position to impose restric-
tions on local governments who are, after all,
“legally creatures of the State Such. State
guidelines could have px;oduced somigwhat dif-
ferent growth patterhs‘, LY Local governments

. will also be subject to review regardmg theip !
zoning practices and their contribution to de

“facto segregation... , - .
The Milliken declsxon, however, suggests
that the only possible solution for those, who
seek areawide integration of schools is some
form of regional consolidation of school dis-
_tricts, either voluntary or involuntary. The
evidence is clear that the suburban growth of
the last three decades resulted in increased
concentration of working-class blacks in cen-

< tral cities- and almost exclusive-movement of

white middle-class population to the suburbs.
(See tables 1 and 2) L

o

*Syed, Anwar; The Political Tlxeory of American Loce! Ozozm~
ment Random House, 1966, p, 68,

T

-  TABLE 1 ..
. POPULATION BY LOCATION, INSIDE AND OUTSIDE METROPOLITAN
I 1950, 1960, AND 1969
“ Tothl population (il
\e
: Negrot / White )
Location, 1950 196Q 1969 1950 1960 1969
United States total 150 18.8 22 3 . 135 2 158.1 1753
Metropolitan areas ... 84° 122 - 15.6 80.3 99.2 1117
Centra] cities ~ : 65 97 128 . - 455 “ 475 453
Outside central cities ............ SR 19. 25 83" 848 517 664 -
Smaller cities, towns, and rural-............ —~ 67 67 67 548 _ 589 636
B P ,
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TABLL 2

POPULATION URBAN AND RURAL BY RACE, 1950 TO 1970

;Y
In thouspnds, exeept. percenz.. An nrbamud area comprises at least 1 city df 50,000 inhabitdnta™ wentnl city) plus contiguoua,
closely acttled areas {urban fringe;. D:h for 1950 and 1960 acco.rdin: to arban defimtion uud in tfte 1960 cenaus,

axcording to the 1970 definition.

~ o - -
-
>
A ~ Wy . . . .
-a
L ad R

™ Yearand Area . ::_  Total

1950,.total populatlon . 151,326

Urban SRR —— e e 96,847
" Inside urbanized areas . L. 69,249
. Centrsl cities _.. e 48377
. TUrban fringe > >0 ... 20,872
Qutside. urbamzed afeas T 27598
Rural : .o 54,479
' ~— 1960, total population ....... 179,323
- TUrbdn ISR 125,269
- Inside urbanized areas .....-....* 95,848
Centrdl cities ... ... 57,975
Urban fringe ..o ... 37,878
Outside urbamzed areas ....... © 29,420 °
Rural ene. . 54,054
1970, total ponulation e 203,212
Urban e i 149,325
Inside urbanized areas . 118,447
. Central cities . oo : .. 63,922
Urban fringe oo, 54,525
~ Outside urbanized areas e 30,878
Rura] — 53,887

v

White

135,150
86,864

61,925"
. 42,042

19,853

24,939

48,286

47,027

” 86,143

26,6568
48,403
177:749

128,773

100,952
49,547
51,405
27,822
48,976

~

I3

158,832 " -
110,428
" 83,7170"

1970 data

Percent Distribution
.Negro Negro\'
and ) ~ o aand
- Ot{tﬁr‘ TotaI thte other .
16,176 ° * 100.0 _100.0 100 0
"9, 983 °- 64.0  64.3 61.7
7324- 458 458 453
6335 32.0 311 39 2
R 138 147 -’61
2,659 -182~ 185 16.4
6198 . 360 ° 357 383
20,491 ° 100.0 100 0. 1000 .
14,840 699 695 124
12,079 . - 5835 52.7 58.9
16 348‘ . 323 30.00 505
1,781, o211 "22.8 8.4
2,762 164 168 135 _
5651 301 305 275,
25,463 100.0 100.6 .100.0
20,552 735 724 -80.7
17,495 - 58.3 56.8 68.7
14,375 315 279 565
3,120 26.8 28.9 12.3
3,057 15.2 15.7 12.0
4911 | 265 27.6 ‘ 193 °

Source: U.S. Bureau of 'theQ_erisus, U.S. Census of Population: 1960'and 1970, vol. I. h
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In fact, it is. this basie dlstlnctlon that dif-

) ferentiates 19th and early 20th century out-

ward population movement from post World
War II patterns. Adjustment of govemmental
boundaries also reflects and probably is a

- product of that difference.

In-the earlier periods, State annexation and
consolidation laws were more flex1ble, allow-
ing for continued expansion of central city

‘boundaries without too much diffi iculty.” The

data. show the general acceptance of such
practxces throughout the country. Although
State legislatures historically protected rural
interests and resisted city independence, it
was not until this modern era of suburban
growth that new constraints were placed on
the expansion of city boundaties.” Consolida-

" tions in that early erag for fnstance, required

an areawide majority vote. The city popula-

tion could, therefore; determine the éutcome -
of such ‘elections: Remstance in the suburban’

areas of ‘that era was easily eschewed.

More recently, Stat;e law has required that

any consolidation must be ‘approved by
majorities .within éach unit considering the
pian.” City interests under these arrange-
ments are readily undermined. For those who
seek some form of voluntary consolidation,
the experience of the metropolitan govern-
ment movement of the 1950’s and 1960%s is
particularly instructive. Almost the only suc-
cessful efforts were in transfers of functions
to a larger unit (i.e., a county), rather than the
creation of a metropolitan government or the
adoption of a consolidation plan. (See table 3.)

The, history of defeats of such plans sug-
gests the strong resistarice of suburban com-
munities to any association with éentral city
governments. Even voluntary cooperative ar-

¥ , « .

™Mandelkey, Daniel, Managing our Urban E‘nvmmmmt 2nd ed.;

Bobbs-Merrill Co, Inc., 1961, pp. 288-388.

" Ibid. pp. 850-388;

"*Bollens, John C. and Henry J. Schmandt; Tke Metropolix
Harper and Row, 1965, p. 406.

1964

TABLE 3

VOTER DEFBATS OF CITY-COUNTY
CONSOLIDATION, SINCE 1950

Area
Newport News—Warwick County—
Elizabeth City County, Virginia
Miami—Dade County, Florida
Nashville—Davidson County,
Tennessee
Albuquerque-—Bernahllo Couxity,
New Mexico
Knoxville—Knox County, Tennessee
Macon—Bibb County, Georgla
Durham~—Durham County, North
Carolina_
'Rlchmond——-Henrlco County,
. Virginia
Columbus—Muscogee Cou'nty,
‘Georgia i )
Memphis—Shelby County,
. Tennessee
St. Lonis—St. Louis County,
Misgsouri
Chattanooga——Hamilton County, .
Tennessee !

Year
1950

1953
1958

1959

1960
1961

1962

S

* Similar proposals ‘were defeated earlierin
two of these areas: in St. Louis—St, Louls
County and Macon—Bibb County in 1926
and 1933, respectwely . '

Source: John C. Bollens and Henry |J:
Schmandt, The Metropolis (Harper & R W,
1965), p. 438. > ‘ ,.

rangements within the metropolitan regions ~
“have withered away. Although

in the 1950’s
and 1960’s " opposition to regional for
metropolitan government came largely from
the outlying areas that wanted to preserve
their autonamy, more recently some question
has beefi’ raised by*inner-ity leaders and

populations regarding the feas1b1hty of such

-arrangements,
Dyckman, in “Soclal Plamning in the Amer-

ican Democracy” lists the followitig objections,

r
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‘* ”Dyckmw.

First, it {metropolitan plans) stresses efficien-
cy considerations at the expense of equity.
Sedond, ‘it opts for a product-mixf different
from that which would*be-chosen Yy the poor
v ar by minority groups It is an er-white
consumer package offered to the hole popu-
~lation, ‘Third, it gives low priorijffto the social
Programs favored by the poor. And fourth, it
diffuses the power of militant minorities.”

Piven and Cloward. noted in 1967 that
“metropolitan government will dilute the
political, power of Negroes just at the time
that they are on the brink of political control
in several large cities.”™ Mayor Hatcher of
Gary, Indiana, suggested that plans for

" metropolitan government were an attempt to
undermine emerging black power in cities.

This feeling that metropolitanism is an at-
tempt by whites to maintain control of the
central cities cannot lightly be dismissed. In
Detroit, the NAACP spent a great deal of
time debating whether it should press the
Milliken case. Detroit in 1969-70 saw much of
the black commumty abandon the demand for
integration and take up the ery for black con-
trol of black schools and that raised serious
questions regarding priorities.”

In the Richmond case, CORE and other
black interest groups argued against the need
for regional school district consolidation to
achieve integration. Their emphasis was on

_the need to maintain ‘black control of black‘

ols.”
%e lower court Milliken decision makes a
number of comments on the Jjudicial view of
metropolitan reorganization and the court's
power to enforce such a reorganization. The
respondents argued that the segregation of
the Detroit pubhc school system was a result
of actions of State dnd city officials. The dis-
trict court concluded, “in that various acts by.
petitioner Detroit Board of  Education had
created and perpetuated school segregation in
- Detroit, and that acts of the Board, as a sub-

- ordinate entity of the State, were attributable
. to-the State**"("" It, therefore, found that a

—Det,rolt-only desegregatlon plan .was in-

. adequate -and ruled that meiropolltan plans

§:ch1?lumlng in t}u Amerian meocncy. quoted
hpra, at 897 :

“in Mandelker,
*ibid. p. 397, .
TGrant, William; “Can Busing Save® Detroit1" m Detroit i‘ru,-
Pm
"Mt?

'\."““

7Dec/10,1972.  °».
en v, Bradley. Ju!y 25, 1970 (Sllp Opmion) at L

‘n N

.
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encompassing 85 school districts in three
counties would have to be considered. The
district court concluded, “[s]chool district lines
are simply matters of political convenience
and may not be used to deny constitutional
rights?77 =~

On appeal, the-major findmgs of the dlstnct
court were upheld. The court of appeals found
that constitutional violations were committed
by the Detroit board and by the State defen-
dants. The court of appeals went on to state
that, “any less comprehensive a solutlon than
a metropolitan area plan would result in an all
black school system 1mmed1ately surrounded
by practically all white suburban school
systems, with an overwhelming white majori-
ty population in the total metropolitan area.™

Based on this position, the court of appeals
concluded that .the only possxble effective
desegregation plan would involve the crossing
of school district lines. It recognized that such_
a plan was appropriate because of the State's
authonty over local school districts: “[Thhe
State has committed de jure acts of segrega-
tion and***the State controls the mstrumen
tahtles ‘whose action is necessary "to remedy
the harmful effects of the State acfs.” ™ _

The Supreme Court majority, in contrast to

"the lower court, relies on the principle that

constifutional violation occurred only in
Detroit, “***the remedy is necessarily
designed***to restore the victims of dis-
criminatory conduct. Disparate treatment of
White and Negro students occurred within
the Detroit school system, and npt elsewhere,
ahd on thig record, .the remedy must be
limited to that system”;® “***m,thls ease, the
Court of Appeals approved the eoncépt of a
remedial decree that would go beyond the
boundaries of the district where the constitu-
tional violation was found, and include schools
and school children in many othétr school dis-
tricts that, have ‘presumptively been ad-
mjnistered 'in complete record with the
Constitution.”®' Based on the majority posi-
tion, we cannot reasonably expect to see this

" Court taking a position requiring urban-sub-

urban school district éonsolidation.

71bid., at IL.

mMilliken v. Bradley, 484 F.2nd at 245,

? Milliken, stipra at 16, .

® Milliken, Ibid. at 27. 1

' Milliken, concurring opinion oer Jmuce Stewart, at 3,

o




Beyond the experience of the metropolitan
or regional government movement, the histo-
ry of school consolidation might also prove in-
formative.” The consolidation of school dis-
tricts is an ongoing trend. The dissent by
Justice Marshall-in Milliken cites the data for

-,
~

> " CHART 1° -

3

Michigan, the State had 7,362 local districts in
1912, 1,438 in 1964, 738 in 1968, and 608 in
1972.® The national trend following the same
pattern 1s clear from chart 1. .

<

" Mulliken, dissenting opinion of Mr. Justice Marshall, at 16.

X

NUMBER OF PUBLIC ScHooL st'mm'rs UNITED STATES, 1949-50 170 196970

'z

-~

Thousands ’ >

.
>

90

+80

70

'Y

/
F o
. /-\f’

-

.
. < \
. : v - T
v M -
- . . .
o - .
. . . .
. wl] B . . :
¢ : .
., * A )
. v " .
. - . . '.« - ~
S 30 ‘
. -
- Lo 4 . N
sli N
PR . - rd R
N - * >, . ‘.
. 20 [ ) . \
C e . .
. = ’ ! .
. e ' . .
- . .
. I .
S
N 10 . - .
* . >
. . be - «
i B ' " « : : \
«
' 0
;

19{&—50 1951-62 195364 1956-56  1957-58 1959-60 1961‘62‘ 1063-64 " 1965~66 196768 1969-70_

—

. choo year

. ' .

T ) Source: U.S, Department of Health,"Edueation, and Welfare, Office of Education, Digest of
Educational Statistics and Fall 1969 Statistics of Public Schools, figure 1.

4

P4

T

< .




*

]

L

. : ,‘7

In the period from 1
number of school districts decreased over 75
percent. It is, of course, true that such na-
tional, aggregate figures can serve to obscure_

_certain variations, however, the trend toward

consolidation seems clear, and it has ap-
parently carried over into the 1970’s. The one
point that should be made is that the con-
solidations, for the most part, do not
represent urbanfrural or urban-suburban con-

450 to 1969-70, the _

solidations. The separatxon between urban and '

- suburban districts remains strong But i is com-
. ing under increasing pressure.

Why has the schoo], district consolidation
movement had a dlfferent history from that

_of the metropolitan consolidation movement?

~ The answer lies in the role of State govern-
ments. As has been indicated, State legislative
constraints made metropolitan consolidations
virtually . impossible. However, many States
have taken a more positive position with re-

gard to school district consolidation. One -

reason has been the recognition by many
State legislatures of the need fo foster such
reorganizations..

State leglslatures have used two means to
prompt school district, consolidations. They
have made major changes in the school reor-
ganization laws, which formerly had required
local initiation of a proposal-and often majori-
ty consent of the voters in each affected dis-
trict. Areawide votes are now more common
requirements. States have furth.er-' made
financial grants available to districts that

" merge, thus supplying an incentive for action.’

" The consolidation legislation has taken vari-
ous forms, some quite drastic. In a.number of
instances, existing county boards of education
or specially constituted county school reor-
_ ganization committees have been empowered
to order a merger without a local popular
vote. In others, the law has specified that on
a certain date all school districts (or all except
those in particular large mumclpahtxes or

-—

those not operating schools or not containing F

a specific number of students) would be com-
* bined into one school district.* - ‘

According to a number of observers, the
school  district consolidation movement

represents the first such consolidation move-
.ment in United States history. It is one of the

« #Bollens and Schmandt, supra, p. 435,

few instances in which States have asserted
their power decisively. No small part of the
incentive for Sfate legisldtors was the finan-
cial savings to be achieved by such consolida-
tions. Early resistance to consolidation was
overcome by ‘undermining voluntary action.
This is in direct contrast to the expenence
under the general gwernment consolidation
efforts of the 1950’s or 1960’s.

The school district consolidation movement
to date has largely affected rural areas where .
class, ethnic, and raclal differences were not
primary factors of concern It would be naive
to assume that expansxon of this movement to
urban-suburban districts would not raise
major new issues. The experience s instruc-
tive, however, for those who would look to
State go ents as the initiator of solu-
tions to glonal school integration. Clearly,
possible response to the Milliken decision u}
volves an assertion of the role of State
government. . '

Throughout. American history, States have
abdicated a great deal of power to local
goyernments, and there was a revitalization
of the dependence on local governments in
the post World War II era of suburban
growth. However, legal authority still ¥esides
in the Statw, and local governments are crea-
tures of the State. The status of local govern-
ment is defined by the go-called “Dxllon Rule™:

The true view is this: Municipal corporatxoris
owe their origin to, and derive their wers

. and rights wholly" from ‘the legislatife. It

breathes iNto them the breath of life, without
-which they cannot exist. As it creates, so it
may destroy, it may abridge and control. Un-

less there is Some constitutional limitation on
the right, the legislature might, by a single

act, if we can suppose it capable of so great a ° E

folly ‘and so great a wrong, sweep from its ex-
istence all of the municipal cofporations in the
State, and the corpdrations could not prevent
‘it ***They are, so to phrase it, the mere_ te-
nants at will of the legxslature.“

Y

This notion of the powers of local govern-
ment has been challenged. Judge Cooley in
People v. Hurlburt (24 Mich. 44, 1871) noted
the historical roots of local self-government
and concluded that there are limits to the con-
trol that the State can exercise over local

J

MQuoted in Syed, supra, p. 68.
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governments. However, the Dillon RuleTis
currently the widely accepted principle re-
garding the powers_of local government and
has ben_affirmed several times by the
Supreme Court.5® #

Under, the State’ supremacy rule, mu-

" nicipalities have. two sources of power: home

rule legislation and specific enabling statutes.
Under this system, education is a State func-
tion—administered by local districts.

The question of State control of education.

is an important issue in the Milliken decision.
The Douglas dissent particularly stresses the
State role. “The State controls the boundaries
of school districts. The State supérvised
school site selection. The construction’ was
done ‘through municipal bonds, approved by
several state agencies. Education in’Michigan
is a state project***the school dlstncts are by
state law agencies of the State.”* The dissent
by Mr. Justice White makes the same point.
Given this legal justification, one should ex-
plore how - State "governments can be en-
couraged to assume a more direct political
role in these matters.

Evaluations of the effectiveness and in-
novativeness of State government are
uniformly_@#couraging. Roscoe C. Martin, in
his unsparing critique of “the failure of the
States to cope with urban problems, déScribes
what he calls the “state mind”— cqmpounded
of “rural orientation, provincial outlook, com-
mitment to a strict moral code, a philosophy
of individualism”; characterized by a “spirit of
nostalgia”; and ,enjoying only “intermittent
and imperfect contact with the realities of the

. modern world” The “state mind” is refiected

“a hard bitten and almost’uniform conser-
vatlsm, a distrust of big govemment and
especially the Federal Government, and a
dislike of cities and especially big cities. It ac-

- counts for the failure of the States to

" 40, oL

j:node't'nize their constitutions and to rally the
leadership and find the revenues for the -solu-
tion of urban problems.®® Many who have
risen to power in the States are those who
have succeeded.in this general environment,

and it is unlikely they will risk losing power

*1bid. p. 70.

~Mandelker, supra, pp. 95-143. .
" Milliken; dissenting opinion of Mr Justice Douglss st 2,
*“Sundquist, James L.,and David W. Davis, Making Federalism
Work, The Brooklngl Institution, 1969, p, 262. R
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by this kind of approach Reapportionment of
State legislatures in recent years has added
to the suburban orientation of many State
legislatures, contributing to the pessmusm ex-
pressed by Maxrtin.

One strong impetus for change at the State
level, however, is the concept of the New
Federahsm. Taking into account the great
d1vers1ty of the States, the New Federalism
attempts to redefine the role of the States.
Sundquist and Davis present a plan which
would change the emphasis jn State-Federal
relatigns from matching funds to competence
in State government administration. The key
to this approach is that understanding must
be arrived at with individual States rather
than establishing guidelines for all to follow.
If such an approach were. to be adopted, it
could help revitalize the State machinery. If
‘the Federal Government required the States
to update their administrative structures and

.begin to exercise powers that they haye as a

prerequisite for Federal funding, changes
might be forthcoming in at least several
States. It cannot be expected that even under

. such arrangements all States would choose to

. school funding will force

comply with the Federal requirements. )

A more.recent controversy which will have
an important impact o State’s role in
desegregation as well as gen‘eral education, is -
the question of school financing. The recent
Federal court decisions in Texas, California,
and anesota striking down the local proper-
ty tax'as the basis for school fundmg can
potentially hdve a considerable effect on re-
gional school desegregation efforts and the
States’ role in education. A

Despite ‘the fact, that the Supreme Court
overturned the Rodviguez decision, there. are
increasing calls for action adjusting school
finances on a State. ‘basis throughout the
country. Pressure for full State assumption of
school funding and/or st?temde equalizing of

e’a new role and new
power in relation to, schools. on State govern-
ments. . .

The adoption of a statewide system of
financing would resolve one of the issues the
majority of the Court raises in Milliken..
‘Under such a system, there could no longer
be any question of education being a local
function and thus limiting.the Federal courts’
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interference. Court rulings or adoption of
such plans would clarify, that the State clearly -

is responsible for school district boundaries,
and, if such districting resulted in a pattern of
segregation, the Federal courts could inter-
vene.

There are those who view the drive toward
statewide funding as another way to maintain
segregated 'schools, while giving the ap-
pearance of equal opportunity, “***the equal
financing effort is seen by some as a means of
compromising on the integration question.
They argue that, if you give the black city
schools the .money they need to operate them,
the blacks "will no longer push for
integration.”* Clearly, if statewide funding
becomes a reality, goncerned observers will
have to insure that it is used to further school
integration and not to make segregation ac-
ceptable. ' FAPEEN

State governments should be encouraged to

" use the techmque of aid mcentlves to achieve

consolidation of schools on a regional basis.

"Such additional aid would not necessarily

mean total State control of the education
function. It is not true that whoever controls

the pursé strings must necessarily control all ’
- policy decisions. That certainly was not true

of. Federal control under_Title I, as we have
discovered. “

It may appear to some that my comments
so far are in conflict. with most of my work on

community control. Many observers of com- .

munity »control view it as an all-or-nothing
situation. Centralization can coexist with
decentralization. There is no reason why cer-
tain functions cannot-be assigned to the State,
some to the metropolitan school district, the
neighborhood district, ahd even “to--the in-
dividual school. Our Federal system of:
government is an example of how "such a
structure can function. I see no conflict in
stating that, the State would have the respon-

-sibility for insuring desegregation and equita-

ble funding while at the same time arguing
that local communities should have control

_. over personnel practices, budget, and curricu-

lum at. the individual school or district level.
Beyohd the political alternatives suggested

L :
]

.®Grant, supra.

as possible means to achieving area integra-
_tion, further court action is still possible. The

courts’ decision in Bradley v. Schvol Board of
Richmond required school district consolida-
tion, The difference between Milliken and
Brddley, according to the majority, lies in the
differences between the two State constitu-
tions and statutes. Education in Virginia is,
according to the majority, so clearly a State

function that urban-suburban consolidation

can be ordered.

The district court judge in the Richmond
case noted that school assignments cannot be
built on segregated housing patterns. He
noted, “***gchool authorities may not con-
stitutionally arrange an attendance system
which seryves only to reproduce in &chool
facilities the prevalent pattern of housing
segregation, be it publicly,or privately en-

forced. To do so is only to endorse with offi- *

cial approval the product of private
racism***."% He further’ noted the parallel
between, reapportionment cases and school
dlstnct boundaries, indicating that both are
political . creations which must be altered to
meef the demands of the Constitution. The
judge concluded by noting that the State can-,
not escape its obligation to insure equal ac-
cess to schools by delegating or relinquishing

. its authority to local governments.®

This statement by the distriet court judge
has wide implications for all government ser-
vices and can be applied to fire protection, po-
hce, water supply, sanitation, etc. The decision

. is broad enough to mandate State respon31-

bility for all services. The same impact is
evident in the implications of the Serrano

decision. Such a thrust would, of course,”
. reverse the historical relationship between

State and local governments. The imposition
e edy proposed in the Richmond case

" could effectively destroy. local attonomy and

would be forcefully resisted by local govern-
ments. Some readjustments in the division of
power and responsibility, however, might be
“forthcoming.

" The lower courts in Michigan d1d not take
such a broad view, even though they recom-
mended metropolitan consolidation. The dis-

——————

. 3

#Taylor, *The Richmond Decision” in the Washinglon Post, Jan.
16, 1972,
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: ‘senting opiniorts in Milliken made an impor-

tant point regarding the States’ role. It has
not Been & decision of the States to segregate
the suburbs; rather it has been the nondeci-
sion of the States regarding issues such as
zoning which have produced-the current situa-
tion. This nondecision is a reflection of the
general reluctance of State governments to
act on local issues.

. Recognition of the past failure of States to
act, combined with an interest in making
- them more viable governmental units, offers
some direction for the future. Unfortunately,
the past history of attempts to reorganize and
enhance the role of State governments has
- not been promising: Local party structure and
local~interest groups have benefited greatly
from constraining the sphere of operation of
State governments, particularly in relation to

-«
-

suburban governments. These local represen-

. tatives exercise the major power in-State

governments and are unlikely to be receptive
to any movement which would find the States
asserting a new role infringing on what they
perceive as matfers uf iucal prerogative. The
current financial crisis for State and local
governments might offer the most effective
pressure for change. The need to review

- funding arrangements offers the opportunity

.to review governance and structure. ‘

It would-be naive, however, to assume that
the political circumstances which produced
the present distribution of power and func-
tions between States and localities can be
ighored. Federal pressure and incentives can
provide some of the stimulant necessary to
jfoster rethinking these questions, but there
_must be interest and concern within State
leadership to move in this direction.
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CHAIRMAN FLEMMING. Wecare deeply indebted to Dr. Gittell for the political science

perspective of this 1ssue We are happy that you are here to present a 10-minute summary of
. the very fine paper that you have made avallable to us.
DR. GITTELL. The perspective I took, glven the Milliken decision, is what we know about
the political circumstances in the States and localities that would indicate some direction to
.move in, notwithstanding the fact the Milliker decision itself might influence that behavior.
' What I suggested was, there,are two general areas of experience that are particularly rele-,
vant in terms of consolidation of local governmental units. One is our experience over the late
" 19th century and early 20th century. The-second area is that of school district consolidation.
The paper points out a real ¢change in the terms of the politics of consolidation from the
"latter part of the 19th century through the early part of the 20th century to the post World
War II era. In the earlier period, expansion of city boundaries, city-county consolidation, and
separation were moreé acceptable solutions. State regulations of that era were flexible. The earli-
er history shows expansion of city boundaries and a lack of concern for the autonomy of local
areas. The vote on consolidations was an_areawide vote. The citywide population represented a
majority of that vote; the individual units not part of the city were often overriden.

What we find in the period after World War II, not divorced from the kind of movement
that took place, its racial character was a reversal in State regulation on consolidation, which is
not very restrictive and requires individual units to vote in favor of consolidation to carry forth
a consohdatlon plan and any kind of metropolitan consolidation across the board. Obvnously, that
is a negatnve indicator in terms of any movement towards consolidation within the metropolltan .
area. The paper ‘indicates some of the results of voting during the post World War II period
around the country in large metropolitan areas, all of which are negative. ’

Our experience, except for an occasional number of instances, is that consolidation has
taken place within a county. We have generally negatwe results in terms of metropohtan con-
solidation. - .

,, The other expenence is the school district consolidaioh around the country. In that, youn
have the opposite result. Either through State legislation or grant-made arrangements, we have
‘ successfully encouraged consolidation of school districts. The number of school districts by State
- and nationally has been reduced as a result of that movement, which is primarily a Jpost World
War II movement. Those districts are, however, largely rural and/or suburb/an We have no ex-
petience with urban and suburban units. .y
While there is a positive result, it is pretty obvious that population characteristics or.the
political issues that we faced in metropolitan consolidation are not evident.
" The important factor is the role of the State. If you are not dealing with the legal techni-
calities of the problem .as described by the first panel, much hinges on the output as a result of
Milliken and whatYole State govemment plays in thls arena.
/ . ) . .
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The record on that is quite negative, éxcept in that rural school consolidation experience.
We had a whole series of efforts and tons of literature asking for revitalization of State govern-
ments over the last several generations and the movement on the part of the last administration
“and the Johnson administration to encourage Federal action which would stimulate State leader-
ship so the States would assume their proper roles v1s-a~v1s efficient adnumstratxon and dealing
with the problems of metropolitan areas.

The results have been minimal. However, the pressures have grown. It has been mentioned
that the Rodriguez decision brings pressure on the State level regardmg school financing. Cer-
tainly, the New Jersey decision has the legislature concerned about what the State’s new role
should be in New Jersey vis-a-vis State-financed education. A number of highly urban, particu-.
larly Northern, States are dealing with equitable funding for education. Moving in that direction
might lead to restructuring in terms of metropolitan consolidations. The key issue is how much
initiative States will take combining financing reform with revision of boundaries. The paper is _
skeptical about those possibilities because State policy is a product of local politics and interests,

State legislation is controlled by suburban legislators who are not likely to be encouraged .
by this kind of plan. The question is whether financial pressures can be used as a handle for en-
couraging consolidation. .

Certainly, States have not been mvolved in urban &8 in rural school district consolidation
along metropolitan lines. The Lederal Government has not taken a posmon either. Such commxt-
ments and policies would havg to be developed. ’ ¢ ;

The paper relates to another issue that is becommg more s1gmficantas a result of the Mil-
liken decision. That is the opposition within the black and” Chicano and Puerto Rlcan community

~ to moving towards consolidation because of the fact it might undermine the. power developed
within those communities. The movement towards community control and black-controlled
schdols has become more important to people in those communities. Already we have strong ob-
jectiofis raised Mayor Hatcher was first to raise the question in terms of looking " at
metropolitan consohdatlon plans as a means for undenmmng the power of the black community
in the city. N

The people in the Detroit NAACP struggled W1t.h that issue .jn terms of whether they |

should even bring the Milliken case to court. Community control and mt,egratxon are received
_ by many as conflicting issues. These concepts are not in conflict. If you view commumty ‘control

on a Jocal school level, there is no reason that distribution of power in different areas of deci-

sionmaking cannot be made from the State to the metropoht.an dlstnct to the local dlstncts to
. the individual school level.

Thete is no reason to think you must choose one position_ and not the other. It is also true
that State funding for education does not fecessarily mean destruction of local dxscretxon in the
operation of schools. I suggest in my paper that our experience under Title I is proof of that.
The Federal Government under Tltlerl did not control what happened to those funds. The no-
tion of who controls the purse strings controls the de(!lSlonS is notsnecessarily true.

The general conclusion of the paper is rather negative. | think some of the discussion in the
first panel indicated moymg away from the battle for integration in education and towards

" housing. I would suggest any effort o move toward integrated housmg will not be well received
in suburbia. Obviously, the environment is not conducnve to t.alkmg about consolidation on any
level. It would seem to me, however, that there is some wedge to have the States move in. Our
own commissioner of education has stated no school integration can happen except on a.
metropolitan-area basis. There are others who feel that way. That offers the greatest hope. .

L CHAIRMAN FLEMMING. One of the reactors in connection with this presentation is Mr.
Gary Orfield, research associate of The Brookings Institution and a former Scholar-in-Residence
with this Commxssxoq We are happy to have you with us. .

]
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MR. ORFIELD. In reading the paper one thing that struck me mostly was the statement
that Professor Gittell san no contradiction between a metropolitan remedy and substantial local
control. Dr. Gittell has been one of the most influential academic commentators on the communi-
ty control movement. I think this is a significﬂant statement on an issue the Court was clearly
troubled by in.the Milliken fecision. The Court was troubled by the prospects of becoming a
super-legislature and not h ving a structure to’manage schools. I strongly urge Dr. Gittell to
develop a model of how school policymaking in desegregated cities would be decentralized. I

agree decentralization to the individual school level is by far the most important and by no

means incompatible with the metropolltan ‘remedy.
Legally, I think any scholar of State and local government will agree that Dr..Glttell’s con-
clusion is right that State governments excercise vast power on local agencies and school dis-

tricts. The Supreme Court did not choose to recognize that. It is almost upiversally accepted

among political scientists. The Court chose to give constitutional status to the idea of lpcalism in
the country although local control of the schools is.an 1deology not based on fact.
~ Many of the school systems were not constructed on_the local levels but built as a result of

statemde movements, powerfully influenced by State departments of education. This, pohtlcal

- hlstory makes it very difficult for the Court to actually say the State governments don’t have a

role in providing remedies of these violations. Constitutional law decisions in the Supreme
Court, however, often turn more on perceptlons of general social conditions than on strictly
legal issues. The Supreme Court was ‘wrong on these issues. The State does have a strong role.
What can political scientists say about the Milliken decision and how 1t will work out and
further cases? I think we can say a few brief things. . _ .
Metropolitan mstltutlons work already in a few places. The few exnstmg metropolitan
goveynment consolidations seem to function reasonably well and come to terms with areawide

problems. We know we have a large number of school districts operating on a metropolitan,

basis. We have large’areas where schools are organized on a county basis. There are a number
of metro desegregation plans in Florida and South.Carolina and North Carolina. Also, Nevada,
Tennessee, and other States. They seem to be working out well without any substantial loss of
white students.

We have hadexperience with school consolidation. That experience is largely a rural ex-
penence We don't have a great deal to say about consolidating suburban systems. We have a
body of political literature analyzing the community consolidation movements that gives us abili
ty to predict with a high level of certainty that it is not going to happen v'oluntarily "It happens
in a few circumstances in the United States. They have been special. The most recent is in Indi-
ana. The schools were excluded from the machmery estabhshed in the Indlanapohs countywide
Unigov. ;

Another interesting pohtlcal development is_that we are beglnmng to see a constituency
developing among institutions in the society for the metropolitan remedies, with movement of
central cities ifttb this litigation. They now recognize they have a strong interest in this litiga.
tion. It may become apparent to the suburbs that they also have a strong interest in this litiga-
tion. We may begin to see a new politjcal constituency for it. The recent elections were interest.
ing from a political scientist’s perspective. As far as I know, the busing issue did not figure sub-
stantially in defeating any candidates such as Congresswoman Schroeder, who defended the
controversial Denver integration plan. She survived.

What kind of data do’we have available? There is a lot of information on State powers, em-
pirical studies on decisionmaking running against the grain of the Court’s decision, for whatever
worth that might have. I think lt may be possible to draw on analogies from other forms of

metropolitan governments to provide s€ructures of metropolitan governments of school systems.

that might answersome of the Chief Justice's worries. I think they are legitimate wotries.
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The Supreme Court did not have models for how schools would be governed. They did not

give the lower courts a chance to devise a remedy. There is a need to think about democratic

control and decentralization within the system. I think that is.a profitable area of investigation.

Another thing that political scientists should be able to talk about concerns the cities as-in-

“stitutions, a major preoccupation of students of urban policy. What is-going to happen to the fu-
%

ture of the cities as institutions if we don’t move in this direction? How can we prevent what is
going on now? When you look at Detroit and realize that they lost 20 percent of their job base
in the last 4 years of 1969 to 1973, or look at the differential in property tax and what it means
for education expenditures, you see the central city in very severe trouble. You can grossly re-
late that to the fact, to the migration effect of getting increased mmonty-dommated school
systems. That is a problem that ought to enter intp this litigation.

Something that probably seems true in the minds. of the Justices is, if you don do
anything, somehow thmgs will stay the same. That runs against exactly what we know. If we
don’t do anythmg, things will get worse. The inner suburbs will hkely be moré vulnerable to.
rapid ghettoization than the central city. They have smaller bases. Political. scientists could help
with housing violations. There was a good deal of evidence in the Detroit case. More could be
produced on the role of HUD and a variety of other governmental forces.

What can be done within the Milliken decision? There is a liberal tendency to say this is
the end of the line. If you look at the structure of the cities around the country, you realize this

_decnsxon as Mr *Nabrit said, gives us a clear path for litigating desegregation complamts within

any major city. There are many major cities that have a suhstantial minority of white students.
This is true of the majority of suburban communities, going through racial change now.

. f‘ "Thére is a substantial minority movement into some suburban areas. In Washington, more, than
_ ‘__'30 percent of the black students are in suburban schools. In Baltimore County, there was ap in-
" * crease of 12 percent\oil}lack enroliment in the county Whether we get remedies that will ab-

sorb the new students is important. Otherwise segregated ghetto schools will spread into subur-

bia. That can be done within the context of existing ]aw I guess I have overrun my time. )
CHAIRMAN FLEMMING. Thank you very, very much. We' will have further dlscussmn

with you. I am happy to present now Professor Joe Feagin ‘from the Umvers1ty of Texas who

" currently is with the U.S. Commission on Civil Rights as the Scholar-in-Residence.

DR. FEAGIN. I think Dr. Gittell's paper strongly underlmes the pohtlcal iinportance,of the
Milliken decision. What I would like to do is give emphasis to some things she she said and perhaps
go beyond them a bit. Let me point out what I consider to be two or three maJor and pohtncal
implications of the decision.

Ten years from now social and political historians will look back on the lelzken decision.
This decision will loom as large as the Brown decision in the ongoing racial, political, and legal
history of the United States. For the last two.decades the riove has been to slowly give equal
educational opportunity to bla¢k pupils in the United States. This decision- mar.gg,a turnmg back
from that 20 years of advancement since 1954 I think the critjcal point is that the Supreme
Court, the highest court in the Umted States has now given official sanction to separate and
unequal education for black chlldren and perhaps for other minority children m our larger
urban areas. N

It is truly a separate and unequal ‘decision in regard to large metropolltan areas. In this
sense, the Mil¥iken decision’has given a seal of approval to demographic and political trends
which have been occurring in our large metropolitan cities and areas for a number of years now.
Residential segregation, suburbanization, and the resulting decreasmg tax base of the central ai-
ties have made an econdémic and political fact of Ilfe that is separate and unequal The Supreme
Court has now sanctloned' that. I think there is no way out of that conclusmn
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- . Mr. Justice St.ewart s concurring opinion notmt.hsf.andmg, the preblem of segregation in our
, larger cities is a metropolitan problem. The solution to that problem has to be a metropohtan
solution. An example of what is going to happen comes clearly out of the Milliken case. The dis
trict court in Detroit has been ordered by the Court to provide a desegregation plan that will
“cover the city of Detroit onl‘s'. It is a plan which will eventually increase the segregation, of
. black and white schoolchildren in metropolitan Detroit. In the short run, the plan may decrease

segregation. In the long run, focusing on central cities themselves, it will increase the segrega
. tion of black and white schoolchildren in 6ur larger metropolitan areas.

. . The basic reason is the increasing suburbanization of whites that this kind of a plan will
foster together with the decreasmg tax base that is available to central city school systems. So,
we have and will com,mue to have separabe and unequal educatlon in our larger metropolitan

L0 _ areas.

Moreover, the Milliken decision flies in the face of political reahtles that social sclentlsts
have recogmzed for years. Areas suth as Detroit are metropohtan areas if you look at them
economically, at their job distribution, at transportation systems, and at dozens of other social,
economic, and political aspects. Detroit is a metropolitan area. I think Justice Doyglas in his dis-
sent was on target. “Metropolitan treatment of metropolitan problems is commonplace. If this

. were a sewage problem or a water problem or an energy problem, there can be no doubt that
. she [Detrmt] would sta) well w1th1n the constltut.lonai boundaries if she sought a metropolitan
remedy.”

The point is metropohttan areas have sought remedies for many, many other urban
problems. It is almost a must for the areas to Iook at problems in a. metropohtan perspective. A
metropolitan area is a political and economic unit. School jistrict lines have been drawn and

_ redrawn for a variety of reasons already and are continuing to be redrawn They could easily be
- - ‘redrawn for black students’ greater education. . .

The, second implication I see is one touched on already. That is that the Supreme Court is
increasingly as a result”of the Nixon strategy sensitive to public opinion and election returns. It
is sensitive to the immediate political context, The Milliken decision reflects Supreme Court ac
ceptance of public opposition to cross-disthict¥pupils. In recent surveys, opinion runs seven to
one against interdistrict busmg It is a highly politicized decision. The Court has behaved like a
Congress reacting to fears in its white constituency. I think it is clearly a victory for the Nixon
political strategy of packmg the Court, w1th Justices extremely sensmve to pohtlcal opinions of
rank-and-file citizens.

"These are Justices who, in the mat.ter of the, 14th amendment nghts bow to the Welght -of
the public opinion, at least four of them. I'think it stands i in contrast to the Brown decision. If
you had taken a poll at the time of the Brown decision, it would be that the Supreme Court was

~  flying in the face of the majority of public opinion jn this country. -

‘ I will make one final point. The seriousness of what the Supreme Court has done is under-

’ lmed by the fact that the executive branch seems to be ‘doing the same thmg They, too, have
affirmed a separate and’ unequal approach to desegregatlon or segregation in our larger

. . metropolitan areas.
L I have here a Xeroxed copy of an article from the Baltimore Sun. In this story Mr. Peter
F. Holmes of the Department of Health, Education, and Welfare —the Federal official in charge
of overseeing the desegregation of Baltimore public schools—says it is imposs:i?e to achieve full

v . ihtegration of the urban, largely black, educational system. The fact of the matter is that in a
school district 70 percent black like Baltimore you are going to have all b‘laclz chools, and there
is no. gettmg around that. It is there. It is a reahty That comment is from Peter F. Holmes of

HEW.
CHAIRMAN FLEMMING. Thank you very much. . .
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Mr. Horn? -

VICE CHATRMAN HORN. Dr. Glttell I will ask for clanficatlon You cite the ,dlfference
in mood in law as far as consolidation. In the post Second World War period there was a rapid
annexation. Cities moved out to grab territory in advange of the people’s arrival as well as after
the people axrived. -

Is there any evidence in either the political science or the legal litefature as to the relatlon-
ship betweex} race as a factor in determining the outcome of elections on annexation or con-
solidation? ¥ don’t mean the metropolitan government type. I am talking about the thousands of
annexations that took place in this country in the post world war period. Is there any hterature
on that?

, DR. GITTELL. I don’t know of any empirical study over a penod of time. The only
e\ndence is statistical. The tightening of requirements m State leglslatmn came after the move-
ment of blacks to the inner cities. I don't think one can avoid the ‘suggestion that the race factor
must have been a factor in the changes made. Specxf' ic votes in the context you are puttmg xt m
an analysis of those votes, I don’t know.

VICE CHAIRMAN HORN There was a great loss in land in the twentles before race
became'a consideration.

DR. GITTELL. That is the point of my paper. In that penod either, State leglslatlon als
lowéd for ‘that to happen or there was no reaction against it. In post World War II where ,
change in population movement is racial change in the compesition of the populatlon, that sume-
how the laws get tightened up, I would say it is a factor. -

VICE CHAIRMAN HORN. Do we have an analysis of the 50 States and the leglslatlve
votes after the Second World War and the relationship of what happened in relation to race?

DR. GITTELL. No. i

VICE CHAIRMAN HORN. I have heard some say for years that race caused the move to
. the suburbs. There are few blacks in anesota. I wonder what is happening. there
DR. GITTELL I would say race is not exclusively an issue.._

X

VICE CHAIRMAN HORN. I have one last question. This is to Dr. Feagm Would you be- -

lieve metropohtan solutions should come about through metropolitan consent? Presumably,
political scientists have had a feeling that the people ought to decide the issues, or at,least some
of them, for themselves. Do you feel “consent” on a metropohtan basis is essentlal whether we
talk about edﬁcatlon, rapid transit, or whatever? We lost.a rapld trans1t issue in 3 southern
California election last week. How do you feel about it?

DR. GITTELL. I have already indicated in the paper and my statement that it seems’to be
the only way such p]ans are going to be acceptable, recognizing the reality of State politjcs, is to

develop incentive arrangements for encouraging consolidation to take place. It i is obvious that as
long as. each unit votes independently it will not’result in consolidation. It is my view you, are
not gomg to get State législation to be mandatory for an entire metropohtan area. We would
probably be in the courts for 100 _years on that issue, !

From the perspectlve of my paper in response to the request, what do you do, given the

Milliken decision? We have to look for a way to get some of those plans out of the ‘way. There )

is a plan that came out of Boston last week. It calls for metropolitan district consohdaﬁon wit
local control. It seems what we are going to have to devise are means such as those. If
argue the point you are raising now, we will get lost in the same jungle We are in.
VICE CHAIRMAN HORN. Is there a reaction? .
DR. FEAGIN. The rights of the Dblack children to an equal educatlonal opportumty take
" precedence over maJonty opinion. It is clear that probabl)‘ in every central city, that has.had &
desegregation plan imposed on 1t by a court, if you had taken a vote, the people “would haVe

-
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‘ \‘oted against desegregation. I think expanding’desegregation plans to the metropolitan area

* does not raise new issues as to whether the majority vote of the whites in central Cities should
" take precedence over- the legal rights of the black child. - . .

VICE CHAIRMAN HORN. Whtre there is a constitutional mght 1nvolved don’t you be- |

lieve that, if the procedure for securing cunsent in local electorate matters in an area results in.

. discrimination and is not satisfactory, that in such an instance the constitutional right-should

) prevail over the consent process? . -
DR. FEAGIN. Yes. I think there is much more you could do to .improve the relations

. between the suburban areas and the cities. I think Boston is a classic example. There has beena

tremendous failure of leadership, particularly in Boston itself. Many white leaders in Boston
told the people they would never desegregate in Boston. If you tell people that long enough you

"are going to have serious problems when you eventually have to desegregate the schools.

’ If the courts and leaders, Presidents, tell the people again, again, and again, the
metropohtan remedy will not happen. If it does happen, people will be unprepared. There is
probably somethmg you can do to encourage the white populauon to accept these kinds of

<"« records. So, I would go beyond. - )

VICE CHAIRMAN HORN. You mentxoned poll data You are probably correct that, if you .
sampled or held an election on the issue in any urban_area, that the people there would not
favor desegregatxon of the public schools. Do you have data showing the growing “antibusing”
attitude in the black community which we read about occasionally and which seems to refléct at-
titudes perhaps similar to whites but held for different reasons because the burden has been
placed on the black rather than the white children to move to the educational ¢pportunity. Do

_ you see changing attitudes in the black community as ‘to that? Mr. Orfield?”

" MR.ORFIELD. I think the poll the Commission did was informative in shpwing a substan-’
tial majoriqz of blacks in favor of sbusing when they were asked if that was the only was to
achieve the goal pf integration. Every poll I have seen shows eight or nine to one black support

LT j of integration. XL ; ) ;
* . CHAIRMA FLEMMING In the mberest of letting everyone participate in this discus-
’ ¥ sion, I would like to recognize-Commissioner Freeman at this time.

) \ COMMISSIONER FREEMAN. You.state that throughout history the States have ad-
vocated a great deal of power to local governments. In your reference about the funding of
schools by t.he State, you say. pressure for full Stat.e ﬁnancing You assume statewide .
you clarlfy? 1t would seern it really may not. You say this is the power they had in the
beginning. It is not really a new power. Is it not the State resuming responmbll%_;t had in the

““beginniveg? -~ .
DR. GITTELL. Or taking on somethlng it did not take on before. While it is true I paint a

" picture that indicates a lack ¢f State initiative in these areas, I suggest the present financial eri-
sis and ineffectiveness of the property tax, which is a major source of revenue for school dis-

- tricts, is forcing reconsideration on the part of the States in terms of ways in which resources™

can be allocated for financing education that go beyond the property tax, that would be state

wide'in nature. g .

5 - ,’ That may change from how it has been in the past. There is evidence that four or five

States are seriously considering what kinds of programs and plans they can adopt to create

exther some form of equalization or take on a full State funding. If they take on a full role, that

is entxrely a new role. I suggest it might lead to questions of structure in govemments and
o;her_nss\les whxc_h the States had previously ignored.
- } .
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COMMISSIONER FREEMAN. You cited the Rodﬂguez declslop and said that there are
four or five States which are trying equalization programs. Would you comment bn the extént
to which the State has an affirmative duty without regard to whether it wants to do it or not
and the extent to which pressure should be brought to get additional States involved?

DR. GITTELL. I have heard different attorneys interpeting the decisions of the COurt,.

" Some say on Rodriguez that we really have a way to go. In the legal end of it, the constitutional

testing end there are many people in the country working on that issue of forcing the State to

. take on that responsibility. -

On the political end, there are other pressures forcmg States to consider the i 1ssue There
are several studies and a number of organizations making that a major issue in terms of their
effort. New York and California are two. They are forcmg the issue of political equalization of
funding for school districts. While I have mentioned only four States seriously considering it,
there are movements afoot that are more widespread and meaningful on a pohtlcal level.

COMMISSIONER FREEMAN. Would you give examples of those pressures?

DR. GITTELL. Speclfically, in New Jersey and California, there are stateWIde organiza-
tions developing data showing inequities as a result of the present condition of funding for
school districts. Quite extensive organization exists on the local level of commumty people to
back that kind of issue for forcing the State to take detion.. = ~ -

. CHAIRMAN FLEMMING. Mr. Ruiz? ’ :

COMMISSIONER RUIZ. William Taylor reacted to the legal implications the panel spoke

' about; that is, of an evolutionary process apparently taking place outside of court decisions.

Your paper focuses on the assertion of local autonomy and the slowdown of consolidation.
We know, as far as Cahforma goes, it never goes with the Natjon. Are bluchs in Los An-

" geles County, generally speakmg, desegregating themselves throughout the county? .
As you know, we havé a black mayor. Qur State supermtendent of publxc schools is an

elected black. We elected a black lieutenant governor. In East Los Angeles, Chlcanos refused to _
consolidate themselves into an mdependent CIt.y in favor of dlsmemberment by members from
the surrounding communities.

Would you say this is a voluntary desegregatlon by an ethmc group to better integrate it-
self with the surrounding commumty or do you s1mply thmk thls is suiny a Cahforma
phenomenon? -

DR. GITTELL I w0uld have to know more about it. I would say there is a lack of gam in
geparation that was a factor, not. contradicting the other mterest. I don't really know enough
about the situation. ‘

VICE CHAIRMAN HORN. I know I ‘raised a questlon as to whethen the constltutxopal
standard should be disposed of in local areas. In the. dlssertatlon it was brought” out, insofar, as
that ig concerned, as long it is applied to race it should be decided that way. In the ciSe of

'James v. Vi ltzerra, where there was a vote held on public housing, it did not vmlate the on-

stitution, absent the’ showmg a requlrement was almed at a racial mmonty So, there xs a

" California case on that,

Thank you, Mr. Chalrman - g -

CHAIRMAN FLEMMING. Mr. Buggs? -~ "

MR. BUGGS. Dr. Gittell, yow indicate in your paper that the adoption of a statew1de s stem
of financmg will resolve one of the issues, and that under such a system there could no Jonger
be a question of funding. Why ‘would such a system bring about any change, inasmuch the
States regulate the schools now? - fs

DR. GITTELL. That is taken out of context. From a pohtxcal sclentxst's point of vxe\}, there

is no question in any of our minds that the Court has made a mistake. My statement pn that ‘
) precedes that statement
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I. Introduction - .

Imagine yourself as an amoral social
scientist who was called in as a consultant by
segregationists back in 1954. Imagine further
that you were requested to design an effec-
tive strategy of bluntmg the impact of the
U.S. Supreme Court’s historic decision against
de jure public school segregation by race. In
retrospect, you might have récommended thé
following procedures.

(1) Stall as long as possible; appeal every

desegregation decision; plead for “time” and

use the gained time to bolster popular re-

sistance to the process; and deny in every

way any claims that desegregation is
" morally “right” and historically inevitable.

(2) Encourage politicians and the mass

media to emphasize the immediate dangers

of the process to educational standards and
the welfare of white children. And utilize

_these aroused racial fears in organized and

publicized resistance to school desegrega-
tion. . )
(3 " Isolate the Federal ‘courts’ in their
desegregation initiative by making certain
that neither executive nor legislative’ action
at the State or Federal levels supports the
jqdicial rulings. Presidents, for example, can
bé persuaded to denounce violence but con-
tinually reiterate their personal opposition
to the process.

(4) Try at first to contain the process in the

ex-Confederate States as if segregation

were strictly a Southern ppoblem. If and.
when this fails, eXploit the growing

Northern and Wéstern resistance to form a

national political base for developing racial

segregation as a. Presidential issue. The
defqnse of racial segregation may be ma}/

L)
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" more respectablé. and credible by packaging

it in such ostensibly nonracial labels as de-
mands for “neig}iborhood schools” and no
“busing.”

(5) Further these trends by ensuring the
failure of newly desegregated institutions

‘and making the costs of racial chan?e ap-

pear excessive. Then secure the services of
one or more social scientists who will
authoritatively assert that “busing fails” on .
the basis ofi carefully selected evidence.

(6) Be careful to prevent desegregated in-
Stitutions ~TF evolving. into integrated
ones; this can best be done by continuing to

. .apply traditional methods of placing <the

major burden for the change upon black
Americans. Thus, avoid efficient transporta-
tion planning and insist on one-way busing
for black students only: Enlarge on blacl§ :
disenchantment with these arrangéments-
by offering to increasé black employment in
and .apparent “control” of segregated
schools. Then assert that “black people
don’t want desegregation either,” thereby.
defusing the moral thrust of the movement.
(7) Expand private schools as.rapidly as
possible,_so as to- drain the public schools of
middle-class whites and to pave the way for
decreased expenditures to public schools.

(8) Remember that demography is on the
side of segregation. The last and most ef-
fective urban bastion of resistance is t.he
combination of intensiye housing segrega-
tion with the 1mpenetrabxhty of the bounda-
ries between the central city and its sub-
urbs. Place the highest priority, on main-
taining these housing patterns and the
sanctity of municipal boundaries. Indeed,
use such Federal programs as urban

.renewal, concentrated public housing, so-

B
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called “model cities,” VA and ) FHA
mortgages, highway construction, and
“revéenue sharing” to enhance these

seemingly “natural” barriers to all forms of
racial desegregation. It can always be main-
tained later that this system of “dual cities”
instead of “dual systems” was “***caused
by unknown and perhaps unknowable fac-,
tors***>»

It never occurred to segregatlomsts of

course, to seek such social science counsel
back in 1954. Nor, perhaps, was the state of
the art in social science at that point ad-
‘vanced enough to have been so foresighted.
No matter, however, for white America uner-
ringly evolved the strategy anyway over the
" past two decades. The narrow 54 denial of
metropolitanism in Milliken v. Bradley by the
Supreme Court in July of 1974 marked the
" culminating act in the scenario.

Remarkably enough, despite the operation
of these intense methods of resistance, con-
siderable racial desegregation has taken place
in the Nation’s public schools. The sharpest
gains came in the South during the late 1960s
and early 1970’s. Black children in all-black
Southern schools declined from 40 percent in
1968 to 12 percent in 1971; and those in
predominantly white schools rose from 18
percent in 1968 to 44 percent by 1971. Indeed,
by the fall of 1970 a greater percentage of
black children in the South attended majority-
white public ‘schools than in the North (38
percent to 28..percent). A more sensitive in-
dicator, the racial segregation index (RSI),*
reveals the same trends. Farley (1974) has
demonstrated that 42 Southern urban dis-
tricts nearly cut their degree of student
segregation in half between 1967 and 1972

‘(from 88 to 48). This compares to only modest .
" reductions during these same 5 years in 8.
Border urban districts, (from 80 to *69), 62

"The racial segregation index is another applwmon of the wide
. ly-used dissimilarity index that determines how far the distribu.
tions of two populations are from a random pattern. The dis-
similarity index is best known to readers of race relations
research as an indicator of housing segregation (Taeuber and
. Taeuber, 1965). Here schools are substituted for neighborhooda as
. the unit of analysis. And unlike the index employing majority-
white school Percentages, the RSI takes into account the percent.

age of black children in the district as well as the degree of stu-,

dent separstion across schools. The RSI can be read as indicating
the percentage of the amaller group (usually blacks) who would
have to shift schools-to produce a r:chlly random pattern scross
lchooh

},, ¢

Northern urban districts (from 68 to 61), and
16 Western urban districts (from 67 to 50).
Note that on this index, too, the South reveals
the lowest degree of racial school segregation
by 1972,

Yet these significant gams should-not be al-
lowed to blind us to the fact that all eight of
the resistance mechanisms are still in full
operation. In fact,"the last and most critical of
the eight was vastly strengthened by Mil-
liken. Perhaps, Justice Douglas was engaging
in “extravagant language,” as.charged by

. Justice Stewart, when he wrote’ “When we

rule against the metropolitan area remedy- we
take a step that will likely .put the problems
of the Blacks and our socjety back to the
period that antedated the ’separate but equal’
regime of Plessy v. Ferguson***” But a
sober social science assessment certainly leads
to the conclusion that Justice Marshall was
pa.mfully accurate when he described Milliken
as “a giant step backward.”

Within this perspective, this paper will con-
sider briefly four specific questions raised by
Milliken: )

(a). How much public school desegregation
remains to be accomplished within city boun-
daries? .

(b) How can we generate genuine racial in-
-tegration in those schools that are
desegregated?

(c) What are the broad demographlc trends
that make metropohtan efforts in the future
essential?

@) Could social science be of value in meet-
ing Justice Stewart’s “metropolitan criteria”?

IL Further Public School .
Desegregation Within Central
City Boundames

Even the maJonty oplmon in Milliken
further confirmed the Alexander v. Holmes
principle that desegregation must take place
within a district where schools can be racially
identified. And there is still much to be ac-
complished within this framework.

‘Table 1, adapted from Farley (1974)

' hlguugnts this point with, elementary school
* RSI's for a number of critj

I cities over the

years from 1967 to 1972]"The first group illus-
. trates what can be achieyed within a central




. URBAN INDICES OF RACIAL SEGREGATION IN
PuBLIC ELEMENTARY SCHOOLS, 1967-1972*
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*Adapted from Farley (1974). See note 92 of text for an explanation of the rac1a1 segrega-
tion index ;-“n.a.” means not available.
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city’s boundaries by a sweeping court order.
" The changes for Norfolk and Oklahoma City
are particularly stnkmg, both were among
the most thoroughly segregated of all major
urban districts in 1967 and 5 years later
ranked among the least segregated.

The second group of cities illustrate the

modest” gains recortled in this period by a
varjety of piecemeal measures, such as closing
one school, pairing a few others, and busing a
-small number of pupils. These hesitant ac-
tions, usually inspired by Health, Education,
" and Welfare Department pressures or threats
of court actlon, lowered the segregation in-
_dices during this period considerably less than
. the decisive court_orders in the first group.
Note, for example, the minor drops in such ci-
ties as Dallas and New Orleans.

The largest group of cities in table 1, hgw-
ever, are those whose segregation indices
remained essentially constant or even in-
creased over the 5-year Span. Significantly
the largest of the Border and Northern 1(11/b
districts with ‘vast numbers of black students
are conspicuous in this third gﬁ—New
York, Los Angeles, Chicago, Philadelphia,
Detroit, Cleveland, Cincinnati, and Balfimore.
A number of the cities included, such as
Boston, Detroit, and Minpeapolis, are now
operating their schools under Federal
orders and their indices will. have declined
sharply. Yet.obviously there is much further
school desegregation to be. accomplished
within these vast school, districts , which
together account’ for roughly a thlrd of all
black Americans. N /

But the attention to the largest citiés often
soscures the “mupping up” that remajns to be
done in the~smaller urban district

need whatsoever for metropolitan remedies.

The Nation is dotted with these cities from _

Portland, Maine, to Eugene, Oregon, and
which cumulated constitute a significant por-
tion of the North's school segregation. These
cities have tended to act as if the racial
desegTegation of , the public schools was
strictly a Southern and big city process that
is frrelevant fo them.

Consider the schools of Des Momes, Iowa.
" Only 10 percent. of the district’s 42,000 pupils

‘ of the -
North with._limited black enrollments and no’

are black. Yet this small percentage is highly
concentrated in five elementary schools and
one junior high which range from about 52
percent to 80 percent black. Indeed, two of
these five elementary  schools were just
recently built adjacent to the city’s tiny black
community. Efforts to improve this situation
have been modest. The two new predomi-
nantly-black  schools  were _ d\?signated
“magnet” _schools and intended to attract
‘whites to them. And a voluntary transfer plan .
‘was instituted in 1973. But these limited

-remedies have failed as they have tended to

fail elsewhere. By June of 1974, only 17 white
students (1 in every 2,200°) and 308 blacks (7.9
percent) were utilizing the transfer plan and
furthering racial mix. The Des Moines school
district hasnow-asked “a representative com-
mittee of citizens to study the problem of
school segregatlon, identify solution strate-
gies, interpret these as recommendat.lgns to
the Board of Education and the community,
and monitor program installation and program
outcomes.”

There are many such situations requiring
attention today. The solutions are relatively
simiple and do not require metropolitan par-
ticipation. In Des Moines, for instfnce, the
strategic transportation of less thanf2,000 pu
pils (5 percent of the district) entifely within

" the central city could fully eliminate racially

identifiable schools. Milliken should not deter ~
intradistrict desegregation suits in the largest
cities from New York to Los Angeles, nor
should focus upon the largest metropolitan

centers deter action in the many areas such
as Des Moihes.

III. From Desegregation to
‘Integration
Defenders\ of racial segregation today often
claim that integrationists held prior to 1954
that school desegregation would always be a
dramatic success in terms of increased
achievement and improved interracial at-
titudes (Armor, 1972). But actually the
original integrationist ass§rtidn was not that
all desegregation would be effective, rather
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the assertion was simply that racial segrega-
tion of the public schools in the American con-
text was intrinsically inferior (Pettigrew et
al, 1973). Desegregation is a necessary but
not sufficient condition for equal educational
opportunity across the races. A sharp distine-
tion must be made between more desegre-
tion—involving simply the mixture of the

" races—and integration—involving positive in-

tergroup contact with cross-racial acceptance.
Now that there is widespread school
desegregation in many areas, an important
question for education becomes. How do we
achieve integration out of desegregation? Mil-
liken limits the ideal solution for some
metropolitan centers, but it should not delay
efforts at'making interracial schools more ef-
fective. Toward this end, eight conditions that
appear fo maximize the probability that true
integration will evolve in a school can be ten-
tatively advanced on the basis of laboratory

" and classroom research, social psychological

theory, and observation.®

(1) There must be equal racial access to the
school's resources. This critical condition
means far more than just equal group access
to the library and other physical facilities.
More important, it refers to equal access to
the school's sources of social status as well. It
is a compelling fact that the two most
frequently voiced ctmplaints in desegregated
schools revolve around membership in the
cheerleading squad and the student govern-
ment—both sources of social status.

(2) Classroom —not just school-desegrega-
tion is essential if integration is to develop.
Many so-called “desegregated’ schools today
are esdentially internally segregated. This
internal segregation is achieved in many not-
so:subtle «ways, ability grouping and cur

‘riculum separation being prime examples.

However it is managed, segregation by class
room doesgnot and cannot provide thee benefits
that generally attend integration.

(8) Strict ability grouping should be
avoided. The principal means of separating
majority and minority pupils within schools is’

\

"The following section is drawn in par{ from chapter 15 of the
author’s forthcoming volume.. Racial Diserimnation n- the
United States (Pettigrew, 1976). -

.
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_systems such as Riverside, C

~

by rigid ability grouping across various sub-

jects. Such grouping is often based on
achievement and IQ tests standardized only
on majority samples. And ability grdiping is
increasing in  American schools,. even
penetrating down into the primary grades.
Some grouping by subject is, of course, neces-
sary; Algebra 2 must follow Algebra 1.
Rather’it is the across-the-board classification
of students into “dull,” “average,” and
“bright” that not only tends to segregate by
race and social class biit through labeling sets
the aspirations of both teachers and students
in concrete and produces self-fulfilling
prophecies of achievement.. Told they are
dumb and treated as if dumb, all but the most
rebellious and self-confident pupils become, in
fact, dumb. U

Thus school systems, sucﬁ as those of
Sacramento, California, and Geldsboroe, North
Carolind, that maintained -classrooms of
heterogeneous ability through more open
classrooms and team teaching have .tended to
demonstrate the most encouraging achieve-
ment effects of desegr\eg\at.ion. By contrast,
ifornia, ‘which
increased its use of ability grouping with the
onset of desegregation, have tended to show
the most disappointing results (Pettigrew et
al., 1973). ) :

(#) School services and remedial training
must be maintained or increased with the
onset of desegregation. Typically there is no
reduction ,in local funds but an. overall
3dcerease due to narrowly conceived Federal
guidelines for Title I monies under the 1965
Elementary and Secondary Education Act.
Actually the act does not expressly forbid
Title I funds for children from low-income

families from following the children on the .
bus to the desegregated school, for so-called '

compensatory education and desegregation
are most effective when they are combined
rather than e;e)ated as opposite alternatives
(U.S. Comnmiissfon on Civil Rights, 1967)."

(5) Desegregation should be initiated in the .

early grades. Racial isolation is a cumulative

process. Its effedfs ovey time on children of

both races make- subsequent integration in-
creasingly more difficult. Separation ’leads
them to grow apart in interests and values.
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" Coleman (1966) showed that black children

who had begun their interracial schooling i in.

the first five grades evinced higher achieve-

" ment test scores (Coleman et al., 1966; p. 332).

And specific studies in Hartford, Connecticut,
Ann Arbor, Micliigan, Newark-Verona,” New
Jersey, Bridgeport-Westport, Connecticut,
and Riverside all show the best achiéVement
gains for those who beg'm desegregation in
kindergarten and the first grade (Pettigrew et
al, 1973), The Coleman data also indicate that
the most positive attitudes tow:ufd having in-
terracial classes and blacks as close friends
are found among white children who begin

their interracial -education in the earliest.

grades (Colemdn et al., 1966; p. 333).

. Following the assassination of Dr. Martin
Luther King, Jr., in April 1968, a series of in-
terracial confrontations and conflicts erupted
in many biracial high schools. Some observers
immediatély interpreted this strife as
evidence that desegregation “cannot work,”
that it “only leads to trouble.” Yet a diametri-
cally opposite explanation is moré plausible.
This interracial conflict typically involved
black and white students who in the earlier
grades had attended largely uniracial schools.
The hostile students, then, were unfortunately

; hvmg what they had been taught; that is, '

their first 8 years of schooling taught them
that segregation was the legitimate American
norm and did not prepare them for harmoni-

* ous interracial contact in high school. It was

not desegregation that “failed.” Rather it was
racial segregation in the formative years that

had “succeeded,” as it has throughout our na-

tion’ s history, to develop distrast and conflict
between Americans of different skin colors.
6 The need for interracial staffs is critical.
Another correlate of the high school strife fol-
lowing Dr. King’s murder underlines the im-
portance of black teachers and administrators
i the public schools. One study has shown
that high school disruptions during 1968-1970
occurred far less often when the black staff
percentage was equal to or greater than the
black student percentage (Bailey, 1970). To be
sure, there are more positive reasons for the
development of throughly interracial staffs
than the prevention_of conflict. Genuine in-
tegration among students may be impossible
to achieve unless the staff furnishes an affir-
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mative model of the process. Black students
report a greater sense of inclusion and in-
volvement when blacks as well as whites are
in authority. In aldition, black and white
teachers learn the subtleties of the process
from each other under optimal intergroup
contact conditions— interdepefidently work-
ing toward common goals as equals under
authority, sanctxon (Allport, 1954; Chapter 16).

There is growing evidence, too, that the
role of the principal is decisive in generating
an integrated climite within a school. This
fact suggests that it is important not just to
have an interracial mix of teachers but a mix
of administrators as well. .

(?) Substantial, rather than token, minority
percentages -.are mnecessary. Tokenism is
psychologically difficult for black children..
Without thé numpers to constitute a critical
mass, black stddents come to think of
themselves as an unwanted appendage, and
white students can overloock the black
presence and even perceive it as a temporary
situation. But once the minority percentage
reaches about 20 percent to 25 percent, blacks,

. become a significant part of the school to

stay. They are now numerous enough to be
filtered throughout the entire school struc-
ture, on the newspaper staff and in the honor
society as well as in the glee club and on
athletic teams. Substantial minority represen-
tation, of course, does not guarantee inter-
group harmony, but it is clearly a prerequisite
for integration. Not surprisingly, Jencks and

Brown (1972) find in a reanalysis of Coleman

Report data that schools with 25 percent to
50 percent black enrollment seem to teach
their black pupils more than those with 1 per-
cent to 25 percent black .enrollment. Token-
ism, then, appears not only to exact a heavy
psychological cost from black. children but
may hold fewer academic benefits for them in
addition.

(8) Finally, race and social class must not
be confounded in the interracial school. When

the ‘white children of a biracial school are
_ overwhelmingly from affluent, middle-class

families and the black children are
overwhelmmgly from poor, working-class
families, the opportunities to develop integra-
tion are severely limited. Such confoundmg of

race and class heightens the pro ability for
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conflict, Much of this conflict may be
generated by value differences between the

classes, but .in race-conscious America such,

class conflict is typically viewed as race con-
flict. To meet this eighth condition for the

development of integration, the inclusion of

working-class white pupils and middle-class
black pupils is essential. The crucial group in
shortest supply are the middle-class blacks,
though their absolute numbers have expanded
about. 14 times since 1940. The middle-class
black child, then, should be seen as an invalu-
able resource for lowering the correlation
within biracial schools between race and class.

IV. Demographic and Housing
Trends

The fundamental racial trend in population
and housing is well-knewn. It can be capsuled

‘by saying that the central cities are getting

rapidly blacker as suburbs continue to expand
with whites. But within' this wide brush
stroke are a number of detailed trends and
phenomena that are relevant for the post-Mil-
liker: era in civil rights.

Black Americans have in 30 years trans-
formed from a rural to an urban people; four- -

fifths were rural in 1940 and four-fifths were
urban by 1970. Blacks, in fact, are now more
urban than whites (81 percent to 72 percent
in 1970). This growth has taken place largely
in the Nation’s largest central cities at
precisely the time these cities were undergo-

ing masswe suburbamzatlon of their white

populatnons The overuse and misuse of the
“white flight” notion overlooks that what is
odd "about the American post- World War 11
residential patterns was not development of
the suburbs by whites but the intense system
of discrimination that prevented blacks from
following them to the suburbs. Other industri-
al nations have witnessgd comparable rates of
suburban growth in.their metropolitan areas

“since World War IT without racial motivation

being involved.
Some . observers, such as ex-President
Richard leon would minimize the role of

‘blatant discrimination in excluding ~ blacks
from the suburbs and’ emphasize economics,

But this is an insufficient explanation. On

economic grounds alone, many metropohtan
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areas, would have almost the same proportion
of their metropolitan blacks in the suburbs as
of their whites. Thus, the 1970 US. census,
(1972) provides the followmg illustrations: in
metropolitan Chicago, 54 percent of the
whites live in the suburbs compared with only
8 percent of the blacks though 46 percent of
the area’s blacks would be expected to do so
on economic grounds alone; in metropolitan
Detroit, the comparable figures are 73 per-
cent, 12 percent, and 67 percent; in
metropolitan Washington, D.C., 91 percent, 20
percent, and 90 percent; in metropolitan Min-
neapolis, 58 percent, 6 percent, and 49 per-
cent; and in. metropolitan Baltimore, 58 per-
cent, 5 percent, and 51 percent. These data
suggest that black America’s economic gains
in recent years combine with the considerable
range of housing in the suburbs to constitute
a substantial potential for a black demand for”
suburban housing. Such a. conclusion is sup-
ported by an abundance of survey data that
indicate black willingness to reside in racially

“mixed-neighborhoods (Pettigrew, 1973).

ThlS suburban potential in the future may
not, however, be met with interracial re-
sidential developments. Proportionately, the.
tiny black population in the suburbs grew
faster during the 1960’s-than the white popu-
lation in the suburbs. But much of this
growth took the form of either. “mini-ghettos”
(e. g.,LBont.nac, Michigan)’ or the spillover of ex-
pandings central city * ghettos into : the
“suburbs” (e.g., East Cleveland, Ohio). Salt-
az"‘-“epper residential patterns in the sub- |
urbs are not as prevalent as commonly
thought. Nonetheless, even these mini-ghetto
developments are. usually easier.to service
with interracial ‘schools than the massive
black communities of central cities. And there
was some significant rise during the 1960’s in.
black suburban _populations in . such
metropolitan areas as Washington, D.C,, Los
Angeles, and New York City—though only 20
percent, 11 percent, and 17 percent, respec-

* tively, of even these area’s:blacks resided out-
_ side the central city by 1970. ~

The past prevention of the natural growth
of a. black suburban popu]at.lon has’ more
severe consequences for pubhc school
desegregation than the total population
figures suggest. This is true for three

~
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reasons. First, white families wﬂ;h school-aged
children in metropohtan areas reside in the
suburbs mere than white families in general.
Now only about a third of such families live
in.central cities, contrasted with over four-
fifths of metropolitan black families. Second,
racial differentials in fertility cause black
communities to be markedly ydunger than
white ones. Moreover, presently declining
black fertility ratios will not alter this racial
age difference spbstantially for some years.
Third, private and parochial schools remove
large numbers of mostly middle-class whites
from urban public school systems. In Philadel-
phia, around 60 percent £f all school-aged
4 whites attend Roman Catholic schools; in St.
Loujs and Boston around 40 pereent do so.
And\since only about 6 percent of black
Americans are Roman Catholic, blacks are
grossly underrepresented in parochial schools.
Private schools are less of a tradition in 'the
South, though their enrollments have now
grown to roughly 5 percent of the region’s
gchool population. N
The housing separation of the races is in-
tense within as well as across central city
boundaries. Taeuber and Taeuber (1965)
showed that by 1960 the housing segregation
index for the country’s central cities had
reached an astounding 86.2; that is, six-
sevenths of all the racial segregatiori possible
. in fact existed, ‘with 86 percent of all blacks
required to move from largely-black to large-
ly-white blocks before a random racial pattern
would result. No other residential segregation
pattern between two major segments of
American society approaches this figure. For

ex ple, gocial class indices and white ethnic
jAdices of housing segreggtlon are .generally
only half as large. Racism, then, in the form-

of malplanned govérnment programs and bla-

tant real estate discrimination (Pettigrew,

1975) provides a uniquely intense example of
- residential separation.

Nor is this apartheid arrangement subSld-
ing substantially (Sorenson, Taeuber, and
Hollingsworth, 1974). During the 1950's and
1960’s, very moddest reductions in housing
segregation did occur for the Nation's central
cities as a whole. Yet the median 1970 index
for 34 Southern cities was still 91;- for 12
Border cities, 87; for 53 Northern cities, 81;

.

for 10 Western cmes 81 In many of our lar»
gest central cities the degree of racial

. segregation in housu(lg remains almost as ex-
tensive as it can possibly get. Dalldas has a
1970 index of Chicago and Houston, 93,
Los Angeles, 91, and St. Louis and Cleveland,
90. In fact, there is little variation across
major cities. The least segregated include San
Francisco (75), New York (77), Washington,
D.C. (79), and Minneapolis'(80).

The significance of these housing segrega-
tion data for school segregation is gauged by
the cqrrelation.between them across central
cities, Farley (1974) finds this relationship
much closer in the North than the South, in
.part because there is more Northern variance
on both indices. The 1970 correlation between
the housing and school segregation indices
across orthern urban districts is 0.53 and
across 37 Southern urban districts is only
0.27. Several interesting points arise from this
analysis. For one thing, both relationships are
somewhsat reduced by a few medium-sized ci-
ties that effectively desegregated their
schools despite high leveis of housing separa-
tion (e.g., Berkeley, Providence, Harrisburg,
Pasadena, Asheville, and Charlotte). For
another, both correlations reveal that the con-
nection between housing and school segrega-
.tion is not as close as’ﬁ)ji)ularly believed. Once
squared, the coefficients of 053 and 027 in-
dicate that only- 29 percent of the North’s
urban school segregation and only 7 percent
of .the South’s is accounted for by residential
segregatmn.

This demographlc _perspective prepares us
now to tackle the riddle advanced by Justice
Potter Stewart in his important, if perplexing,
coneurring oplmon

V_: Social Scien&:e and Just'iée N
-« _ Stewart’s “Metropolitan
B Cntena .

Justlce ,Stewart, in joining the four Nixon
appointments to the high bench to form a
majority in Milliken v. Bradley, left ~a
loophole operi” for metropolitan remedies in
the future that has received conslderable
legal attention and discussion recently.

This it not to say, however, that an mter—dxs-
trict' remedy of the sort approved by the
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S Court of Appeals would not be proper, or

ESd

._even necessary, in other factual situations.
" Were it to be shown, for example, that state
officials had contributed to the separation of
the races by drawing or redrawing school dis-
trict lines***; by transfer of school units

between districts***, or by purposeful, ra-

cially discriminatory”use of state housing or
zoning laws, then a decree calling for transfer

s of pupils across district lines or for restruc-
“turing of district lines. might well be ap-
propriate.

Stewart also pomtedly emphasizes that he
detécted no findings made in the district
court “concerning the activities of* school offi-
cials in districts .outside the city of

Detroit***” or “that the differing racial com- -
position between schools in the city and in the

outlying suburbs was caused by official activi-
ty of any sort.” .

The interpretation of these “metropolitan
criteria” set down by the crucial “swing”
Justice is complicated by a number of
siderations. One fhust remember that the two
metropolitan cases to reach the Supreme
Court, Richmond, Virginia, as well as Detroit,
did contain considerable material along
several of these lines of evidence. For exam-
ple, the record of the Richmond case, in which
Justice Stewart apparently also rejected a

" metropofitan remedy, was replete with
evidence concerning naked  discrimination
against blacks seeking housing in the two in-
volved counties (Henrico and Chesterfield).
The Richmond case also demonstrated dis-
criminatory activities in the past by school of-
ficials it these outlying counties. Stewart
might have cpnsidered this proffered evidence
to be insufficient proof; but we have no way
of judging the standards of proof he is requn'
ing for his “Criteria.” A

Recall,; too, the extreme degree of housing
segregation by race that typifies the Detroit
_metropolitan area. Only 12 percent of the
area’s blacks live in the suburbs, and they

. _constitute only 4 percent of the suburban
population. ,Yet even this small segment is
" concentrated in three communities— Highland
Park, Inkster, and Pontiac. Many of Detroit’s
suburban communities are nationally infamous
for their near-total exclusion.of their black
fellow citizens. Hence, Dearborn and Dear-
born Heights are listed in the 1970 census as
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_having just, fwo black families eacl when
7487 would have been expected on the basis
of family income; Allen Park (1,490 expected),
Lincoln Park (2,224 expected), and South Gate
(1,279 expected) had only one black-family .
each; and at Jeast nine additional Detroxt sub-
urbas in 1970 had four or fewer black fami-
lies.

-~ The role of social science in eeting
Stewart’s “criteria” is'made harder by-a par-
cularly puzzling footnote inserted by the
Justice. Directing his remarks to-his “Brother
Marshall,” he wnbes

It is this essentlal fact of a predommantly
Negro school populatlon in Detroit—caused by -
unknown and perhaps unknowable factors
such as in-migration, birth rates, economic
changes, or cumulative acts of private racial
fears—that accounts for the “growing core of
Negro schools,” a “core” that has grown to in-
clude virtually the entire city. -

“There are many ‘aspects of human societies
whose causes are “unknown and perhagps unk
nowable.” But the tight, unremitting contgi

ment of urban blacks over the past -cen-
‘\ﬁry within the bowels of American cities is

not one of them. In fact, most social scientists,
who “specialize in American race .relations”
would agree, I believe, that housing segrega-
tion is one of the better understood processes
in our realm of study. So well is it understood
that mathematical models that usefully simu-
late the process and its consequences for edu-
cational, employment, and income inequities
. have been widely developed (Pettigrew, 1973,
1975). Apart from what this startling state-
ment reveals about Justice Stewart’s
knowledge of the relevant social science
ev1dence, it is also self-contradictory. Having
. declared the preponderance of black pupils in
the Detroit city schools to be “caused by unk-
nown and unknowable factors” Stewart
proceeds nevertheless to provide an illustra.
tive list of what his lay theory leads him to
. view as important —“in-migration, birth rates,
economic changes, or cumulative acts of
private racial fears.” One could cynically read
this bizarre footnote to mean that the Justice
much prefers his own private social “theory”
.to solid social science evidence.
On a broader level, three 1ntepretat10ns
have been advanced to exp]am Justice




Stewart’s position. None of these
mutnally exelusive; all of them may/ be cor-
rect. The importance of metropolitanism to
the viability of American democracy and its
dependency_upon gaining majority support on
the Supreme Coutt make it worthwhile, then,
to discuss briefly these three interpretations.

First, it is maintained that the metropolitan
cases reached the high court at the wrong
time and under the worst possible politicat cli-
mate. Justices, goes this reasoning, are
human, too; they are politically sensitive, read
and remember who ap-
em. They realize the post-civil-
Tghts era reaction is in full swing, that Pre-

ee are
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tion. There is also the Richmond case to con-

gsider. There the scale’ was only about an
eighth of Detroit’s: 105,000 students attend
public school in the contested three-district
area. Moreover, about 75000 of these stu-
dents were being bused prior to the case,,and

. Metropolitanization would have reduced thxs

- gidents now openly flaunt racist beliefs while .

- that this interpretation is too simple.

Congress busily passes antibusing riders m
educational fundmg bills. They may also even
fear the possibility of antibusing amendment_s
to the Constitution. In such a climate, it is ar-
gued, legal concerns fade in the wake. of
political realities. Justice White, in his blunt
dissent, forcefully advanced this explanation

for the majority’s ruling: s

Today’s holding, I fear, is more a reflection of
¥ a perceived public mood that we have gone
*  far enough in ‘enforcing the Constitution’s
guarantee of equal justice than“it is the
product of neufral prigciples' of law. In the

- vxded up each mto two cities—one white, the
.other black—but it is a course, I predict, our
. people will ultimately regret. I dissent.

Second, many observers believe that the

.Detroit case and its proposed remedy were

simply so massive in scale as to scare even

those who might otherwise look favorably

upon metropolitan solutions. One of Justice

Stewart’s key summary sentences appears to

support this view: “The Courts were in error
for the simple reason that the remedy they
thought necessary, was not commensurate
with the constitutional violation found.”
There are, however, reasons for believing
The
Supreme Court could have remanded the case
back to the district -court for further hearings
on a limited metropolitan scheme. Indeed, it

could have—at Stewart’s insistence as swing-

man—chosen from a wide range.of inter-

mediate steps as opposed to qutright rejec- .

« “theory.”™ If the “real” fa

-dieated, then it follows that

number to about 65,000 while vastly extends
ing school deségregatlon This is a ecritical
point that separates the metropo}ltan thrust
from simply more busing, and we shall shortly
return to it. In any, event, according to the
“massive scale” interpretation of Stewart’s
Milliken opinion; Richmond, Virginia, should
have been an ideal case for the Justice to
have accepted: some form of metropolitanism.
But he’ apparently did not in the-44 deadlock
with Justice Powell not sitting.

Finally, there is the interpretation that
Justice Stewart was acting (on his own social

and perlfaps unknowable,”
e “theory” is as
tenable as another. Consequently, goes this
arghment, Stewart felt free to‘act on his per-
sonal social “theory” of how urban race rela-
tions operate-now in the United States. And
this “theory”, may well be influenced by much

" of the current pseudoscience that appeases

. -short run, it may seem to be the easier course -
_to allow our great metropolitan areas to be di- .

'white American consciences during this post-

rs are “unknown
as Stewart in-,

Reconstructign-like period. (Wattenberg’s The -

" Real Maujority is an excellént example of this

genre.) This “theory,” borrowing from reveal-
ing parts of Stewart’s opinion, may consist of
the following chain of contentions:

A. Most, if not all, of the raclal/separatlon
beétween central city and suburbs has been
brought about by “natural causes”

beyond the reach of the law. Blacks have had

heavy in-migration into the central c1t1es°

where /t e opportunities, for the poorly edu-
cated have been concentrated; and their num-

bers swelled rapidly, too, from high_ blrth'

rates. Whites have naturally sought better

. and more expenswe housmg in the subq,rbs,

-

and. thelr rising econoniic-prosperity allowed
thent to do so in far greater proportion than
blacks. . L

v
L

*This interpretation has Been most persussively advanced by
William Taylor, now of Catholic University and former taff
director of the US. Commission on Civil Rights. The following
paragraph benefited from & discussion thh Taylor, but he is not
reaponsible for my handling of the idex. A full statement from
Taylor will shortly appesr in print. ’
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are largely manifested in “cumalative acts of
.private racial fears.” Again, such acts may
latgely be beyond the. reach of the law.

C. The racial deségregation of the public
schools is importapt to provide within
established district lines on constitutional
grounds. But the specxal problems raised by
. an overwhelmingly black school district within

pent.rql cities are not so severe as to justify.

‘drastic remedies. After all,
have made considerable progress ds a group
in the past two decades, an¥_promise to con-
tinue to do so without metropolitanism. In-
deed over time their movement to the sub-
" urbs will eradicate the geographical disparity
without litigation.

D. Metropolitan remedies are drastic and
extreme. They will invariably lead to massive
increases in busing and administrative struc-
. ture—both changes likely to stir up further
an already aroused white America.

In short, Justice Stewart’s concurring
opinion in Milliken seems to be undergirded
by a social framework that views residential
segregation across municipal lines as natural,

ack Americans

the school problems created by this housing.

pattern as not too serious, and the social
changes negessitated by .metropolitan solu-

.+ tions as too extreme.

It is the contention of this paper, however,

- that virtually every link in this social “theory” -

can be challenged by social science research
as either flatly incorrect or at best exag-
gerate 0 the extent that this “theory”

es, in fact, lie behind Justice Stewart’s
reasoning, social science contributions in fu-
ture metropolitan litigation should center on
the counter-evidence. Consider -once again
each central conténtion of the “theory.”

A. Residential separatlon is one of the Jeast
“natural” processes to have developed in
American race relations since slavery. The so-
cial science research literature on the subject
"has firmly documented that governmental
decisions, particularly those of the Federal
Government itself, have shaped and deter-
mined much of the pattern we see today
_ (Pettigrew, 1975). Indeed, ever since the first
National Housing Act in 1935 each major in-
itiative in_housing by the Federal Govern-

B PreJud;ce and discrimination have been, ~ ment.

N mvolved in this process, to be sure, ‘but they
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furthered  racial discrimina-
tion—especially between central city and sub-

urb, Public housihg, VA and FHA mortgages,

ousing, model cities (with its’ original
metropolitan stipylations carefully

@rban renewal, 221D-3 and later 235 and 236

removed

. by Congress), even Federal highway construc-
. tion-each in its own way furthered the

process in a most unnatural way. ‘Abrams put
in bluntly:.

#*3the federal government, during the New
. Deal period, not only sanctioned facial dis-
crimination in housing but vigorously ex-
horted it. From 1935 to 1950, discrimination
agdinst Negroes was a condition ‘of federal
assistance. More than 11 million homes were
built dunng this period, and this federal policy
did moxg_up_g» ”g;rench housing bias in Amer-
ican fieighborhoods than sny.caws~could undo
.by a ruling. It established a federally spon-
sored mores for discriminatioh in the subur-
ban communities in which 80 percent of all
new hotising is being built and fixed the social
and racial patterns in thopsands of new
neighborhoods. (Abrams, 1966, p. 517.)

State and~local govef'nments readily ex-
ploited these biased Federal programs and
distorted them further as instruments for

h

creating housing apartheid. Lewi (1969) has_

provided a brilliant «analysis of how this was

done with over $5 million in Federal funds in

Gadsden, - Alabama. Real estate dealers,
licensed by the States, completed the process
_by open advocacy of racial segregation, an ad-

vocacy that continues’ throughouf*the country

to this day.

The final part of contention “A” in the
“theory” concerning “‘econormic changes” has
already been dealt with. We have noted that
economics(plays only a minor role in account-
ing for racial segregation in housing.

B. The role of active prejudice and dis-

crimination has also been carefully docu-
mented by social scientists; and these findings
. strongly suggest that this rqle is by no means
simply “cumulatlve acts of prlvat,e racial
fears” tlat are likely to be beyond the arms
of the law. Rather they are quite likely to fall
clearly within the term§ of largely unenforced
antidiscrimination legislatioh now on the law-
books. For example, Johnson, Porter, and
. Mateljan (1971) conducted a rigorous experi-
ment-to test the degree of discrimination in

~




apartment rentals against both black and
€Chicano couples in Los Angeles. They found a
statistically significant pattern of discrimina-

of apartments. but the sizes of rents and extra
fees as well. Work done in Gadsden and Los
Angeles would not be convincing in a Seattle
cade, of course. But these studies by Lewi and
Johnson et al. offer models of the kind of
. research that can easily be done in any area
where litigation is being planned
C. There is grow1%ev1dence in social
science that t.h\e &ipreme Court's 1954
judgment concerning *de jure public school
segregation—*“ separat.e' facilities are -in-
herently unequal”—applnes with equal foree in
contemporary Americap society for 'sehools
segregated by race by virtue “of the an-
. - timetropolitan character of our school district
i _, -.lines. Moreover, black progress over recent
F1 -7 % decades is by no means uniform across the
group. Wattenberg not only exaggerates black
progress in The Real Majority, but he vir-
tually ignores the growing polarization within
black America between the haves and the
_have-nots (Pettigrew, 1975). The blacks with
¢ skills and access to equal educational opportu-
» - .nities are, in fact, living proof of the gains of
the civil rights movement, and they are in-
creasingly moving ahead -in terms of income,
education, and employment. But a large seg-
ment, perliaps a majority, ‘of black Americans

-

-

" black America,” largely out of view . ‘of
whites—especially whites on the Supreme
- Court—whop constitute the immediate need
for sharp structural changes in American rage
relations. There is still a serious race relations
problem in the United States, and particularl
. in the cores of our major central cities. And
is a problem that is growing worse. We hav
already noted how housing segregation s no
improving at any significant rate (at the 196
.to 1970 rate,. racial desegregation in housi

tion which involved not only the availability.

.. suburban

. have not significantly’ benefited from the
© 77 gains of recent decades. And-it is-this “other

ginia, we have noted, can often reduce busing
with metropolitanism. This is a point that
deserves emphasis because it is neither obvi-
ous nor has it so far been advanced forcefully
by metropolitan advocates. It will not be true
for all metropolitan areas. Yet, by eliminating
the artificial restraint of district boundaries,
metropolitan approaches often make possible
new and efficient .means of transportation
plannmg that result in less busing for the
same degree- of desegregat?lon. The demo-
graphic basis of this important phenomenon
lies in large black communities’ having
reached the central city’s boundaries; this
places bla near large concentrations of
hites, since there is generally a
gradient of ever-decreasing density of popula-
tion as one moves out from the urban core.

In addition, any concerns Justice Stewart-

» may have about the possible Kafka-like
enormity of metropolitan admjnistrative ar-
rangements can also be eased by careful

ing. In the Richmond case, for example,
s1x or’seven subdistricts with approxnmately
eQual racial proportions. were proposed in

place of the existing three districts. The new-

‘metropolitan structure would have resulted in
smaller districts; metropolitan remedies need
not, .translate into bigness and the threat of
Kafka. But this. suggests that future cases in
Federal courts that seek metropolitan school
desegregation should pay more attention to
demonst.ratmg the feasxblhty and v1ab111ty of
thls ‘approach: - -

VI Conclusions

This socjological view of the post- le!zken
era in American race relations has led to a
number of conclusions concerning future ef-
forts and directions. In summary fashlon, they
may be listed.as follows:

(1) There is much still to be accomphshed
within the Alexander v. Holmes framework.
Some of the very largest cities in the Umted
,States-such as Los Angeles, Chicago, and
" Cincinnati—maintain public schools that are
virtually as segregated as they ever were and
also have enough whites to develop considera-
ble desegregation without metropolitanjsm.
Easy to overlook, too, are a vast number of
smaller cities, such as Des Moines, that have
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X ﬂv}ntes play only A “minor, roIe in thxs eXcIusxon:
. of blacks from the suburbs Thu’d “‘much of

relatively small black communities but tight
elementary school segregation nevertheless.
For the Des Moines type locality, ideal solu-
tions are readily available with a minimum
of transporfation and within central city
‘boundaries. -

(2) Desegregation is a necessary means to
an end but integrated schools are the final
goal There is much to be done, both by edu-
cators and lawyers, in ensuring that those
schools that have been desegregated have
every opportunity of evolving into integrated
institutions. Toward that end, eight structural
conditions of schools that seem to further in-
tegration were citéd, including equal acess to
resources, the avoidance of rigid ability
grouping and token jninority percentages, in-
itiation of the process in the early grades, ra-
cially mixed staffs, and sociceconomic as well
as racial mixing. )

’," ®) Wlthm the broad’ trend toward black

core, (ntles and white, suburbs there are a

‘ numbe»r of demographlc phenomena which

must be kept in mind in viewing the post-Mil-

. liken era First, apartheid across city hounda:

‘ries js.more 3 functron of blatant discrimina-

) tlon against blacks movmg to the suburbs

,,,,

the tlny black populatlon in the suburbs is

" found'in either mini ghéttes or contiguous éx,
‘tensxons of core, c1ty ghettos rather than m

salt-and’] pepper patterns Fourth,k the con-

..'Sequences for the pubhq schools of the rac;al
separatlon across city lines are actually more '
. severe than the gross population figures in:, .
dicate, Thig is-true for three reasons. Whlte

families with school-aged ch;fdren res;de in
the, suburbs even more fhan whltes uL
general. blacks have a higher bn‘th fate, aﬂd
thus form a young populatlon with dlspropor

mu Jarge numbers of schooLaged il .
dren, and private and paroclua] schools }n \

some areas remove large numbers of mnddle

.class white pupils from &he ﬁublic school P
"populatxon -

-1,»

Fifth,, . residential separatxon by rade Js,in ;

estate pracuces and govemmental progrg,ms

six-sevenths. of all of thé possible housing
segregation by race in, Amerlcas central cities
now exists. And this black-white separation in
housing is_roughly twice that of" ethnicity and
social class.”Sixth, this extreme degree of re-
sidential apartheid is subsiding’so slowly that
it would require at the 1960 to 1970 rate of
change about four to five centuries to
eliminate it. Finally, the relationship across
central cities between housing and school
segregat.lon is not as close as many believe,
and it could be even less with Lthe gdoption of
metropolitan approaches. Uslng dissimilarity
indexes, only 29 percent of the urban North's

_and 7 percent of the urban South’s school

segregation could be accounted for by indices
of residential segregation.' -

(4) This demographic perspective, toget.her
with direct research evidence of racial dis-
crimination in houslng through State action,
may constitute. an Jjmportant contribution of
social science in later efforts to meet Justice \
Potter Stewarts “criteria” for metropohtan
remedies. But there are comphcatl/ps to un-
derstanding Stewart's crucxal, “Swing” posi-
tion. Some of what he “calls for was, in fact,

. furnished in the Detroit and Richmond cases

whlch he apparently rejected. And suburban .
Detrbit affords a.nationally mfamous illustra.

L;'t.lon .of . _the blatant exclusion of black re-

sxdenﬁs Moreover, Stewart’s footnote that
Zdescnhes the factors behind residential

. segregatiun by race as “unkno and ‘perhaps
unknowapr is particularly ling. Three
lnterpretatmons are possible. the current

.,ppht;caf chmate is not conducive to new

remedlal mmatlves, the scope of the Detroit
renigdy appeared too enormous, and Justice
Sfewart may, have acted on the basis of his
QWII quesuonable social “theory.” In the latter
t.wo i gtanqes, “social science evidence that
éqes '“,Well beyond that presented in the
l?eh‘ojt and, Richimond cases could be of help
| in Jater, attempts to persuade Justice Stewart
. o, Join; ins four prémetropolitan colleagues.

Tn, s;xmm"ary,:then, this paper has presented
d‘lé goclolpgfcal case ‘for two types of future

,‘\"de dgrega.f.mn aetxon, ‘On the one hand, it is
. . - B0 gg‘l .,'.ﬁhat ,further 1nt)§adxst.nct efforts are - .
tense thhln as well as across cent:ral clty o stljl badly negded. Under the Alexander v.

) boundanes“ 'I'hanks to dlscr%mmatory reai '.,ﬁo'lmas fra.me;work uyrban breakthroughs are

stxll /neicé L(s;).r both among ‘the largest of ceii.




| tral cities and among .smaller, Northern cities

with small black communities. In addiiion,

strentous effort is required to transform

merely desegregated schools into truly in-

tegrated ones. On the other hand, Justice

Stewart’s invitation to test the limits of Mil-

. liken v. Bradley must be accepted. The demo-

T _ graphic situation of today’s race relations

., points dramatically to the conclusion that

. Amenca will soon regress back to an earlier

stage in civil rights withbut metropolttan solu-

tions. Hopefully, social science will be able to
contribute to thi§ vital endeavor.
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CHAIRM‘AN FLEMMING We would like to have a 10-rmnute summary of your main is- .
sues

DR. PETTIGREW. Thank you. I appreciate the invitation. I don’t remember being at a
meeting where I knew half the people in the room, ~nn

I started off my paper by giving what I think to be eight major ways white Amenca has
reslsted school desegregation. I don't believe there was a conspxracy to figure_this up. The
country shows its ingenuity by muddling through with continued resistance. \

"I think Milliken represents an eighth and in some ways the ultimate last ditch. Lobked at "
in this perspectwe, I'argue the degree of school desegregatmn we do have 20 years after Brown
is remarkable, considering the barriers placed in its way.

I would disagree with my legal colleagues earlier who say Milliken was not a step back but
not a step Yorward. Legally, that may well be true. In a social science view, it is certainly not
true. Not to go forward in this direction (I agree with Joe Feagin) is a step hack. We will see
the figures in school desegregation decrease if we do not have a form of metropolitan remedy. I
will not give up on that. But I tried also to argue in my paper there is a great deal to be accom-
plished within the Alexander v. Holmes framework.

‘Some of the largest cities in the United States maintain public schools virtually as
segrégated as ever. They have enough whites to develop complete desegregation without use of
the suburbs. Look at Des Moines, Towa. They have a small black community. Ten percent of the
school system is black. Yet they have tight segregation. .

One of our firmest research findings is that elementary school desegregatlon has the most
effect. That is the level where you can get the most effective desegregation in cities like Des
Moines with little trouble and little busing. You can have an ideal desegregatlon plan. We should
not leave out the Des Moines of Arfrica.

1 argued within Alexander v. Holmes that there is a Jot to be done at those schools that are
= formally desegregated, but not integrated. I woyld like to make a sharp distinction between

'fthose two terms We have a way to go in most desegregation of the schools to make them m

. .
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- t0-be made to make effective 1ntegratlon come about. =
There are eight structural conditions of ,schools that seem to further mtegratxon»that is,

- positive interaction by race in the classroom beyond the simple racial mix. These conditions in-

clude equal access to resources, physical as well as social status, the avoidance of token miriori-

ty percentages, the initiation of the process in the early grades; racially mixed staffs,,and

« _ socioeconomic as well as racial mixing. This final factor we, may not get through the courts, but
we should stxll press to have it.

Having sald that, I have tried to specify in my paper a number of phenomena whxch must

be kept in mind from the demographic standpoint. First, apartheid across city boundaries is
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more a function of blatant discrimination against blacks’ moving iuto suburbs than of so-called
“white flight.” Second, economic aiiierences between blacks and whites play only a minor role in
the exclusion of blacks from the suburbs. Three, much of the tiny black population in the sub
urbs is found in either mini-ghettos or contlguous exbensmns of the core dity rather than in salt

- and-pepper patterns. ﬁ) )

Fourth, the consequences for the schools of the racial separatlon across city lines are ac-
tually more severe than the gross population figures indicate. This i Lrue for three reasons.
White families with school-aged children reside in the suburbs even’ more than whites in
general. Blacks have a higher birth rate. Although their rate is coming down rapidly, it is still
higher than that of whites. Finally, private and pubhc schools remove large numbers of white
and middle-class children from the population of the schools. Roughly 60 percent of the school
aged white children in Philadelphia attend parochial schools, 40 percent in St. Louis, and 40 per-
cent in Boston. You cannot forget this parochial effect.

Fifth, the residential separation by race is intense within as well as across city boundaries.
Thanks to dlscnmmatory real estate practices and government programs, six-sevenths of all
possible ﬁbusmg segregation by race we could have in America'’s central cities now exists. This
black-white separation is roughly twice that that you find for ethnics within white ethnic groups
and twice that you find between social classes There is, in short, nothmg to. compare th‘h the
extreme degree of black-white separation i in housing. ‘

Slxth this degree of residential aparthezd is subsiding so slowly 1t would require at the
1960 to 1970 rate of change (if that rabe were to continue umnberrupted) four to five centuries
to be eliminated.

Finally, the relationship across central cities between housing and school segregatmn is not
as cloge as many believe. It could be even less with the adoption of metropohtan approaches.
Using the dlssumlanty mdex, only 29 percent of the urban North's and 7 percent of the urban
South’s could be accounted for by indices of residential segregation. That is within central cmes
’I‘hese figures would go up if you include metropolitan areas.

i This demographic perspective in housing, together with direct research_evidence of racial
discrimination in housing through State action, I think may , congtjtut,e an important contribution
of social science in later efforts to meet Justice Potter Stewart’s cnbena for metropolitan
remedies. But there are complications as several speakers have mdlcated to understand
Stewart’s swing,. or “flywheel,” position. Some of what he calls for was m fact furnished in the
Richmond cases, which he apparently also rejected.

I was deeply mvolved in the Rlchmond case. So, my judgment may be blased It seemed to
me, however, hg& we made a good case of State involvement in housing segregation in Chester
field and Henrico Counties. What is he looking for there? Suburban Detroit affords a natnonally
infamous illustration for generations of the blatant exclusion of blacks in residential areas. Con
sider marbprn, Michigan. Tt has long been the classic exclusion of Black people from subqrban

" living.. :

. Stewart’s footnote describes factors behind residential segregatmn by race as “unknown
and perhaps unknowable.” That is particularly puzzling to a sociologist. There are a lot of things
“unknown and perhaps unknowable, ‘but segregatlon by race in our cities is surely not one of
them. : ’

" Three mterpret,atmns.are possuble of Stewart’s position. They have been glven before more

eloguently by speakers before me. First, the current political climate is not conducive to new

remedial initiatives, and, second, the.scope of the Detroit remedy appeared too enormous. I can {
not give significant weight to this latter: Richmond is one-eighth the size of Detroit. It is my

hometown, and it was put on earth by God for metropolitan education. It was not enormous. I

e
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believe it met all of Burger’s objections on administrative grounds. The third interpretation, Bill
Taylor has Jspecified Justice Stewart may have acted on the basis of a questionable social
theory. I go farther and speculat.e that he read The Real Majonty and made the gross mlst.ake
of thinking that was science.

Social science evidence can go well beyond that provided in t.he Detroit and Rlchmond cases
in an attempt to persuade Stewart to join his met.ropollt.an colleagues. In case someone gets the

)virrong idea from Nabrit, there are quite a number of cases inéhe works now that will put Mil-

" “liken to some test. I hope social science can be a more positive contributer to th0§e cases and
those like them that will come soon to test Milliken. Let me give a few quick examples beyond
what I have in my paper.

I agree with Dr. Gittell there is not necessarily a conflict between community control and
"metropolitan remedies for community education. It depends on how you define “community.” If ,
you define it as group homogeneity, there is a conflict. I would not define it that way.

But I disagree with the thrust of her paper, which seems to say metropolitan remedies are
likely to involve consolidation. They do not in my mind. There was no such suggestion in the
Richmond case. I believe that you can go the other way. I believe you can have smaller districts
than we now have under-metropolitan remedies. That means more local control, ete. In
Richmond, we would go from three to six or seven districts, each roughly 35 percent black.
Now, you have a 75 percent black central city with 9 percent black county systems. The new
seven districts would have been easier to have been locally controlled. We did demonstrate that.

It is also my opinion that the Richmond case would have reduced busing. I wish to speak
against what I believe to have become conventional msﬁom which is incorrect. That is how bus-
ing—more of it—and metropolitan remedies are one and the same. They are not. Distortions
have been brought about by the media. About 290,000 would be bused in Detroit, 210,000 are
bused now. You have’to subtract this figure to learn the case involved about 80,000 more bus-
ing. Under the metropolitan plan we suggested in Richmond, I believe something in the order of
65,000 would have been bused for a reduction of 10,000 from the present 75,000.

For. many American cities, metropolitanism meatts more efficient planning. You take away .
the artificial limitation of that central city line. There are many white schools on the border of ~
the counties a few blocks from central city schools that are overwhelmingly black. So, you don't
require any busing for them. You simply walk to schools in paired school arrangements. I think
that has been overlooked. I believe you cannot be antimetropolitan and antibusing without, in
fact, being a segregationist. In Richmond, that smokes you out. And it did there. That is the
kind of insights that I believe in the future social science could contnbute I hope Professor
Karl Taeuber is here and can elaborate.on them.

In summary, on _one hand I argued intradistrict efforts are badly needed under the Alex-
ander v, Holmes framework. Urban breakthroughs are still necessary in the largest central ci-
ties of the North and-West and among small Northern cities with.small black communities.

In addition, strenuous effort is needed to transform merely desegregated schools into truly
integrated ones. Justice Stewart’s invitation, which may be a siren sounding, to test the hmlts of
Milliken must be accepted. In spite of pessimism, I think we have to move ahead.

* I disagree with the paper by the economist that, if the public is against it, we cannot move
in this directionx@elieve if that had been the test we.would still have slavery. You cannot let
the public opinion polls govern your strategy at some point. I believe the criticalness of the
problem means that we cannot take a poll. The history of our race relations points to the cqnclu-
sion that America will regress back in civil rights without a metropolitan solution.

In this attack on lelzken, I hope sotial sclence will be able to contribute positively to the
endeavor ) '
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CHAIRMAN FLEMMING. Thank you very much. The first reactor is Oscar Cohen, inter-
group relations consultant, Anti-Defamation League of B'nai Brith.

MR. COHEN. Thank you. I am glad Dr. Pettigrew referred to the difference between .
desegregation and integration. It is an important question. If we are concerned only about
desegregation, then the Milliken results must present a grim forecast. But the prognosis is
even worse if we agree-that integration is the ultimate goal.

Surely, a metropolitan system is desirable, not only with regard to education, but in relation
to housing, social services, transit, taxatlon, and other matters which I do not feel are uncon-
nected with the Milliken decision. ‘

My concern, however, is not primarily deseg'regatlon It is the academic success of the child.
There can be unequal education in a desegregated school as in a segregated school unless in-
tegration is achieved. How many schools are really integrated is s open to question. |

I would suggest that we are not paying enough attention to the question of truly integrat-
ing the minority child in the so-called desegregated schools. I agree that we have made -
progress, remarkable progress in desegregation. Integration is another matter. But my principal
concern and what I think should be the concern of this Commission, from which I l\ope Milliken
will not deter us, is the academic achievement of the child.

I think we had better take a rather good look at what metrdpolitanism may mean.

There are people who are simply racist and are not going to have their children in schools
with minority children. There are those who have other reasons for moving or removing chil-
dren from public schools, which I shall outline in a moment. ./

In the Detroit area, I understand that to carry out the proposed plan some suburban
schools would become segregated. They would have more than 30 percent black children —and
this would be a remarkable switch. If the Milliken decision had been favorable, where would
the segregationists and others who object to having [minority] children in their schools go? Will
there be a move to the suburbs or other parts of the country? .

Metropolitanism may not be the panacea that is claimed by some. I note industries moving
from cities and from suburbs to areas where the labor force percentages cause them no problem
with affirmative action. I am not referring to affirmative action generally, but that kind of affir-
mative action which industry feels causes harassment by the illegal imposition of quotas. I think
we should have a realistic look at the possible consequences of massive moves from the central
city, although I am ardently in favor of metropolitanism. Incidentally, if metropolitanism causes
erosion of community control, there will be no tears shed in this cprhg_r.

I have indicated that families flee central cities for various causes. Obviously, one is racism.
I need not describe it.

I speak not only as one /who has traveled throughout the country fo observe schools but
who has lived in and whose children went to schools in the central city where they were a small
minority. Parents are horrified and upset as a result of lifestyles and behavior of some students.
They are horrified at some kinds of language they hear that some. of the ch@ren express in
class. If it were not for obscenity restrictions, I might cite a few examples.

When young, people are beaten up in schools, robbed, and threatened- white klds and
minority kids—many of those black and white kids are out of the school fast. When handguns
are sold in bathreoms, that flight is greatly encouraged. Again, I am not only talking about
white flight. When behavior of children renders learnmg almost 1mp0581ble, parents are going to
_try to find places where they can learn. 4

It is my contention that, while we spend a great deal of time trying to achieve the goals of
metropolitanism, we have to take heroic measures to affect the schools where children are fail-
ing, Without such achievement metropolitanism will fail. - .

H
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In this context, it is said that teachers should be accountable. But teachers alone are not to
blame for academic failure and violesnic in the schools. Nevertheless, the educational achieve-
ments in our cities can be unproved I believe there has to be a thorough retraining of educators
teaching minorities and the poor. «

I do not mean the usaal kind of retraining consisting of the familiar.courses and seminars. )
Rather, I suggest a complete rdtraining led by those who have actually accomplished success in

. the classrooms and in the schools. Moreover, I do not believe actual success can be achieved ,

without parental cooperation. This must be part of any retraining process and, if improvement

_ of academic performance is expected, methods 6f meaningful parental involvement must be

found. Frankly, if there was not enough money for both bus drivers and buses and parent
laison personnel, I would have difficulty making the choice. o

I intended to add a reference to the community. But there are so many different communi-
ties in the same school areas speaking with different voices and power drives that I find it dif-
ficult to place a community or whatever we call the community into this perspective.

I would suggest that teachers and administrators should require certification to work in
schools in which there are substantial numbers of minorities. They would require special study
and experience. This would merit higher pay. I would send the teachers who cannot be S0 cer-

tified to the schools with middle-class.children.

I do not believe that the American Federation of Teachers is unmindful of the problem or
unconcernéd with the academic syccess of the children and should be consulted. We have had a
number of successes with expenmental programs in various schools. One of the shortcomings of
foundation grants and Government contracts is that they are given to schools for a period of a

_year or two. Then, they are dropped. The benefits are not replicated.

We need a permanent institutionalization of the successful techniques. It would take money
and lots of it. All throughout the country, there are oases of success in classrooms of minority
children. We should utilize the techniques and the people who have achieved this success.

CHAIRMAN FLEMMING. I don't like to mterrupt but the 7 minutes has gone by and a
little more. If you could wind up, we will get into a:fnore informal discussion. ~ |

MR. COHEN. I was going to go into teachers’ bolleges, but I will conclude by thanking you
for your courtesy. I want to repeat that, while domg ‘esferything we can to achieve integration,
we must not be deterred from our principal objective.

. CHAIRMAN FLEMMING. Thank you very much. We are happy to have with us Mr. War-
ren C. Fortson, attorney for the Atlanta, Georgia, school board substituting for Dr. BenJamm
Mays. Would you please give us your comments on Dr. Pettigrew’s paper?

MR. FORTSON Thank you. Let me nge you Dr. Mays’ personal reﬁets He found that at
80 you don't bounce back from an operation as rapidly as he thought he would It was a per-
sonal disappointment to me that Dr. Mays is not here. I have worked with D}' Mays for nearly.
4 years. To work with Dr. Mays is to be in the shadow‘of greatness, I think Dr. Mays is a living
example of the tragedy of segregation in the South. Many, many young white children in the
South never had the opportumty to hear and learn of Dr Ben,]amm Mays up until just a few
short years ago.

I read with considerable interest Dr. Pettxgrew s paper I confess to Dr, Pett;grew and you
all that I did not know until short notice that I was going to come here. I read it just before I
went to sleep last night. IAvas struck by one thing.

I want to say this to you because I am going to talk to you, in response to the paper,
primarily about the Atlanta school system. We have a lot of publicity as to how great that was.
We have only 15 percent white children in the Atlanta school system now. It is not hard to
draw up something -to make it look good with just 16 percent white children in our system., ‘
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We have also a Milliken case. We have a metropolitan case in Atlanta pending In our ease,
itis very interesting. There are some of the factors involved in this case referred to in some of
the concurring opinions of Stewart and other opinions in the Milliken case.

I personally used to be on a small Georgia school board. I served for about 5 years. I was
legal counsel to a smaller county schuol board. I have been legal counsel for the Atlanta school
system which is the largest in the State. Historically in the State of Georgia, we have con-
tracted between school | systems for the edueation of children..

In the Americus, Georgla, school system, it pretty much becme a college prep system. We
contracted and took in all of the students who wanted to go on to higher education. White stu-
dents, it was at that time. For Sumter County, Georgia, they took most who wanted to go to
trade schools. Jimmy Carter, our Governor, was a product of that system and also the U.S.
Naval Academy. The fact is, we have many, many different contracts such as that and contracts
between different systems. That makes our position in Atlanta a rather unique one.

The courts have put a stay on that case. The title is Armour v. Nix. The court put a stay
on that case. They have now lifted the stay and allowed discovery to proceed giving the plain-
tiffs 90 days to point out where the case differs from the Milliken case. It proves to be an in-
teresting history. '

In reading Dr. Pettigrew’s paper, a point of interest is he seems to be approaching with
specific questions raised by Milliken which he lists on page 5. The thought that comes to me is,
from my experience, what if Milliken had been decided in just the reverse?

One of the problems some members of the school board have had with the [netropolitan
cancept is that the city of Atlanta, which is really a quite small. system in comparison to. what is
known as metropolitan Atlanta, has less than one-half million people in the c1ty ‘ '

In metropolitan Atlanta we have one million and a half, you put the compass point at five
points. That is a geographical center of metropolitan Atlanta in Atlanta. You draw the circle a
. little bit.bigger. Some want to draw it.for nine counties. Some want fjve. Pick it up and draw
the circle a little bigger, and you take in the first band of predomjnantly white schoolhouses
sitting around there. With a place like Atlanta continuing to ‘grow And the out-migration is not
just for racial reasons but also for. developmental reasons.

I have watched beautiful neighborhoods, solid white, completely obliterated and commerclal
development go up in its place. Those families did. not leave because of hlack Mldren commg in
but.because there was no place else for them to go. - v ’

I have two items raised by Dr. Pettigrew which are most important. In the South, blagl{sv
and whites grew up together. We have a pattern of interrelationship in our history that we can
" draw on. I don’t want to sound patemahstlc It is reallty The Northern places.dpn't ha‘ve that
todraw on. ’ o e g

You all have rough sleddmg ahead of you. What we have done in the Sonth’is s:.mply to
change reference points, I grew up in a rural area. 1 went swimming and hunting with black
children. I played with black .children. With all deference to problems about differences ‘in
lifestyles, our lifestyles were the same. We went to the movie house together. They could not
come and sit downstairs with me, but I could go,u})stalrs with them. When I went up there thh
" them, that was quite a treat. - .

I have a black'law partner. He wasprefly much educated up here in the Northeast He
came in complammg‘to me. We represent the school board, county. We teamed up. You have a .
black one and a white one. He complains about having to correct his, children at home because of
some of the lmgo they were bnngmg home from school from this teacher ' }

. “Prentis, the problem with you is you were educated up in the Northeast, That teacher is
talking Just like I talk.” What I am saymg 1s, they are real. They are real in Atlanta, Georgxa
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I am not making light. Some of the problems of lifestyle and violence are_some things I
ihink we are afraid to talk openly abuut, I happen not to have been a Johnny Come Lately in
Southern desegregation or integration. I was outspoken when it was not popular to be out-
spoken. You were called a nigger lover if you were outspoken in the South on racial matters.
Now, you are a racist if you say any't.h.ing that in any way may reflect that black folks ought to
take a good close look at sume of the problems arising in integrated situations, particularly in
bigger places like Atlantathe shaking down of kids for money, the knives and guns that are a

problem. To what extent it goes on I am not real sure. We have made some studies in the At-
lanta system.

CHAIRMAN FLEMMING. I don't like to mterrupt. We are beyond the 7-mmute time
limit. -
MR. FORTSON. As a result of those studies, we have found there are actually far fewer

- reported-instances than one would think from what we hear.

COMMISSIONER FREEMAN. Dr. Pettigrew, in reference to your eigm points of the
design (which you indicate that you did not want to call a design) aimed at cutting back on the
Brown decision, I would ask you this. Would you reexamine it? I have concern that actions
which hampered or slowed what progress we have made were not accidental. This whole
process is necessarily a part of our domestic.policy. I read your points and, as I read them, I
came out with a feeling that there probably was a design to slow. or avoid desegregathn I will
ask my other questions. Do you think metropolitan desegregation would have helped in Boston?

DR. PETTIGREW..On the first one, I agree, Mrs. Freeman. As we are old friends of many
years, you are baiting me a little. I have natural paranoid tendencies of my own; But now that
you ‘have removed the restraint, yes,. I believe a great deal of it was by design. I believe

. segregationists did not necessarily sit down and work it out, but they knew how to take the re-
sistance that was certain to emerge in the country and fashlon it into a pattem and desngn I

don’t see how you can really argue with that.

“On the second point, yes. I believe there are actually few cities, except for the ores with
very small populations such as Des Moines, that codld not benefit. from metropolitan remedies. I
am not say lix\g%olldatlon. I believe Boston is one of those, for reasons that are not always as
sharp as in other ¢ities. It is not so much that the percentage of black students in the system,
which is roughly 38 percent, cannot be accommodated w1thm the city limits. In Boston, 1t. is the

- difference in quality of schools.

We have two of the best public schools systems in the Umted States which are imaginative
and innovative in Brookline and Newton. They are nearer the black community than many parts
of Boston. We have in Boston a tragically bad public school system. It is not just tragically bad
for blacks but also for whites. That is some background to sgme of the upset of some of the
parents. There is a distinct feeling in South Boston that the Boston schools have been cheat.mg

their kids. Here is action to do something for black kids. Who is doing something for me lately?

I t,hlpk a metropolitan approach to the problem could have, in fact, built-in incentives for .
the very white parents screaming obscenities in front of the South Boston High as much as it
would do for black children. I have never seen desegregation and mtegratlon for just black peo-

. ple. I think it is just as important, for white people.

CHAIRMAN FLEMMING. Mr. Ruiz? ! T

COMMISSIONER RUIZ. Dr. Pettlgrew, your critique was eloquent]y stated. Much of the
real power constituting state action in California is not by public officials. I mention it because
it is far away from the East. ause we don't have exactly the same problems. It gives us a
point of reference. Because of our local initiative, we have “people power.”

v N . . . .
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We cannot blame our State officials to the extent Detroit has been able to do. Perhaps that
is a reason why the up and\coming Pasadena case for desegregation where the Federal court
held that given “apartheid” there is an affirmative duty to equally educate. irrespective of
“culpability.” Do you think if the concept of apartheid seg'regaﬁon by happenstance, either with
or without design, is considered the same as de jure segregatlon, a_giant step forward would
take place?

DR.PETTIGREW. I am sorry—

COMMISSIONER RUIZ. De jure is when a State official as we know--

DR. PETTIGREW. I don’t see the question. .

COMMISSIONER RUIZ. Assuming there is a separation or de facto res1dent1al or curricu-
lar education, without culpability. Could the fact that this existed without culpability require
state action as an affirmatwe state action to do something about cross-metropolitan busing, etc.,
Just from the reason there is a separation? <

DR. PETTIGREW. I am not a lawyer. You are. On one point, I thought that was what was.
in Baker v. Carr. T thought Tennessee was not shown to have designed the Nashville lines to -
discriminate against urban voters. It was their failure to readjust the lines for 60 years that
caused the imbalance, that was discriminatory. I thought it was an argument that equally ap-
plied in this situation. I take it from Milliken, the Court is not prepared to extend that principle
vet. . . .

<

believe social scientists and lawyers haye béen in disegreement. about for many, many years.
That is the distinction between de facto and de jure. -

That is a nice legal distinction, but social scientists never understood it. There is nothmg we
know about m\%‘mencan race relationships that could be called de facto. As I understand what
state action is uhder the 14th amendment, it is an extremely broad thing. We have never stu-
died all the so-called de facto segregation. To the extent we have had the/opportumty to do it,
we always come up with things which in nly eyes are clear de jure segregation.

" With my close friénds and constlt.utlonal lawyers that I have the.good fortune to kick
around with, I have looked at this over the years. We have literally never seen evidence to sup-
port the noticn of “de facto.”

COMMISSIONER RUIZ. That i is the reason you understood perfectly well what Comrms-
sioner Freeman was talking about, about the, foundatlon of it all being designed.

DR.PETTIGREW. I think after the mutual link there was clever exploitation.

COMMISSIONER RIJIZ That is not partlcularly in agreement with what Mr Fortson had
said. w1t.h respect:to lack of de31g'n ingsofar as his jurisdiction had. :

MR. FORTSON. I am afraid you misunderstood me. I did not come across with lacﬁ of
design. I did not intend it that way.

VICE CHAIRMAN HORN. I would ask all three of you this. In order to take ad\}antage of
the Court’s invitation and to help us draw up proposals as to how to gather the ewdeﬂce, «do you

* feel it would be useful to have a national longitudinal study ‘which would ascertain-the cogmtxve

and noncogmtlve factors and the ¢ffects and results of the education being provided and the
change in racial attitudes now occurring in our school system” Such a study should include ,an
examinatiofi of thé confmunity environment in which those schodls operate and a look at the
process by which we have achieved, to whatever degree, desegregatlon leading to integration.
Would this be' a helpful natlonai"pro.]ect?

“ DR, PE'I'I‘IGREW I ‘don't believe a yes or no is appropnate In general, social sclent;sts .

have a blaé towards? more reSearch. Yes. I 4m not satisfied by the present researcL,L:Jﬁnk
there’ are many more nmportept duestions we have nqt Successfully answered or addressed. If

w,
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The second part of your question, if I inderstand i?‘. correctly, Is a point I have to confess I .




you are referring to the Rand roposal I reacted to their proposal. It turned out to be more

favorable than the reactions of many others. I would like to see it done. 1 would like to see
some parts of it modified or eliminated, however. L -

~ Giving an example of what I mean, what we do not need mcﬁe of are general effect studies.
That is, does busing work or does it not? Does Head Start work or does it not? There is no such
thing as Head Start, there are as many Head Starts as there are programs. To ask that global
question, I think is idiotic.

The relevant question, which is seldom addfessed and what we really need to know, in-
volves process—what programs work and which don't and why. What are the  differences
between where integration is workmg and where desegregation is failing? What are the dif-
ferences between such schools? How might we get a remedy? -

It seems the traditional effect studies never accept Brown. Brown hopefully is here to stay.
Taking that, the real question to ask i is, how do you make it work? Social science does not ad
dress what is justice. That is the legal process. What we can address is how {o make it work
‘We can do that.—

I would hope we could.do it better than we have done it in ‘the past. My answer is, yes, sir.

’ Ifyyou ask me a further question, I will answer even though. you did not ask it. What kind of
priorityrwould you give this educational research as opposed to other research?

I might give it lower priority. It might be after housing, for instance. Marty Sloane is argu-
ing the control importance of housing. It is the area that has not moved at all. It will be 400 or
500 years before we eliminate residentia) segregatjon by race at the present rate. Researchwise,
we have the techniques for working on it well. Professor Taueber is the leading person working
on that. We know how to do it, but ‘there is a great bit of work to be done.

VICE CHAIRMAN HORN {This is what concerned me and that is why I advocated that a
national longitudinal study occur over a minimum of 5 years. We need a good data base from
which judgments can be made rather than many, diverse 1- or 2-year studies which are in reali-

comparihg apples and oranges.

DR. PETTIGREW. I could not agree more. The Rand proposal is, I think, an excellent ex-
ample. It has a good discussion of the need for developing that data ‘bank.

VICE CHAIRMAN HORN. I have one more question. Would you not agree that if we get

+ the data, we should Have a random sample of all schools in the United States?

DR. PETTIGREW. I would agree.

VICE CHAIRMAN HORN. Do you have-reactions, you other gentlemen? -

MR. FORTSON. In answer to your question, it would be yes. It is not necessarily to st.udles
of why it works but Why it has not worked. What concerns me the most is this business of
drawing circles bigger.

What we proposed to do .about 2 1/2 yearh‘a/go was to brmg in as party defendants into the

Atlanta desegregation/case, which has now apparently been settled, the Planning and Zoning
Commission, the housing authorities for the city, and the Real Estate Brokers Association. We
had a mass of documented information as to the patterns of racial discrimination among
brokers, growing out of hearings they had had. We wanted to bring all of these various agencies

and groups that do contribute to the.problem. At that time, it was white flight. We found we

reallsj were unwilling to operate within'that one case.
CHAIRMAN FLEMMING. Mr. Cobien? T N
MR. COHEN. I set a little trap, and the trap worked. In my statement, I ‘referred to cer-
tain lifestyles, etc in the schools I did not mdu\.ate that they were practiced by blacks or Puer-
.+ to Ricans or Chicanos or any ot.her group. There are plenty of whites who have the hfestyle to
' which I referred. I believe there was.an assumptlon there were minority students involved.
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With regard to the study, who is going to use it? I have seén studies come and go. Unless
studies are gomg to be actually used in order to achieve specified results, the expendxture is not

. one I prefer. My preference is for a study of those techniques which achieved integration and
-academic success which can point the way to how they were accomplished.

VICE CHAIRMAN HORN. My reaction to “who uses the study” is that, if we based‘the
doing of a study on a definite answer to that question, we might never do it. If, for example, we toe

asked Gunnar Myrdal who was gomg to use The Amencan Dilemma, he might never have doné
it. .

MR. COHEN As professionals, I knew Myrdal was involved in the work. I knew who was *

going to use it. I knew how it was going to be used. I used it extensxvely I think I can 1 answer L e
that question regarding other studies.

*__ _VICE CHAIRMAN HORN. As I gather from an earlier example, you feel that in order to_
overcome the negative white image of the black that the group to bring together in terms “of

desegregation leading to integration would be the working-class white pupil and the nuddle—
class black pupil. Do you see a combination also going the other way?

DR. PETTIGREW. What I have been saying is that you hate to take social class as well as
race into consideration. All of America, Oscar,.f‘alls into your trap. The “Black Board Jungle”

image of the black community is a perceptual reality to most white Americans. You don't want
all working-class black kids and all middle-class white kids. You want some of all four. .- )

I am not talking about precise percentages so muéh as a critical mass of all four. That 1
breaks up the correlation between race and class. The black middle class has increased since
World War II. It has increased to about 40 percent of the group. In a city like Bdston, it is lar-
gely established in the community. They are a very valuable source in breakIng up that c'brrela-
tion, as are working-clags white students. The metropolitan separatlon does not Jjust separate on
race. If anything, it more viciously separates on class. . -

I can peXceive class mix, then as another argument for metropohtamsm I nade that argu-‘
ment in the R hmond case. : .

the faculty has requlred that pnor to graduation all students in.the school of education must
havé a series of multicultural, multlraclal bilingual expenences in working with_children. I feel

deeply about this. The universities and teachers’ colreges have been 1mproperly prepanng many
of the teachers. I would like to hear your comments on that. ~,

MR. COHEN. For 10 years I have.been searching .for a teacher trammg institute which on

a system-wide basis is preparmg its teachers adequatély upon graduation to be able to teach
minorities and the poor. I wanted to publish a book on the’ subject. have found norie so far. .« -

One of the problems is that the teachers at an academic institution are not necessarily re-
;7 " lated to the master teacher who suceeeds in the clagsroom or the administrat_‘or here wsho has .
’ actually had a successful school in the context of this\discussion I believe the stddent should
spend more time in the school classroom rather than the college cIassroom Graduatmg students

: should be perfectly comfortable in a ghetto school setting or whatever They would be prepared ,
‘ to meet the situation as any technician would given any problem within his or her discipline.

% C RMAN FLEMMING Thank you. The agenda calls for us to resume at 215 Let's
\ plan to staYt promptly at 2: 15 - -

’ ) ' — ' .
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AFTERNOON SESSION

C AIRMAN FLEMMING Let us reconvene. Our next subject matter is the housmg im-
plications of lelzken v. Bradley. We have learned this morning that there are a great many im-
plications. I am grateful to Martin Sloane, general counsel, National Committee Against Dis-
crimination in Housing, for being willing to develop the fine paper he has prepared.
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Any assessment of the significance of the
Supreme Court “decision in Milliken v.
Bradley®® must begin, with the plain fact that

plaintiffs lost. In this llmlted sense, at least,

the case represents a setback to the cause of

school desegregation. How much more serious

a setback Milliken represents depends, in

large part, on how broadly or narrowly future

courts interpret the declsmn But in weighing

. its significance from the perspective of the

- " limited time that has gassed singe the decision

was rendered, it is important to keep in mind

the issues that were raised and what the
Supreme Court decided. >,

The concern of the Supreme Court in le‘ .

(- liken was with remedy, What plaintiffs were
seeking—and what the district court and U.S.
court of appeals.agreed they were entitled

~ to—was relief for. de jure school segregation

\/ on a metropolitanwide scale without having

i to go through the enormoug effort of proying
; that each of the Junsdlct subject to the
order for, relief had comrmtted -acts that

“affected the discrimination found to exist in

. the schools of Detroit.”% .
If plaintiffs had prevailed—and they almost
did—Milliken would have. Tepresented a

breakthrough of unprecedented proportions,.

at least measured by the practical standard of
* results that could be achieved. For Milliken,
unlike many other important school
desegregation” decnsnons of the past, could
have  sparked massive school
tion—and on a metropolitanwide scale—in thé
many metropolitan areas in the country
where central city schoal enrollment is so

desegregax

“

heavily minority as to make it unlikely that a '

94 8.Ct. 3112 (1974). , )
=At3ml - -
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,into the 20th century. In Illinois, at least

“the 1

lasting remedy@to de jure segregation can be

achieved within the confines of the, central.

city alone. Further, its impact probably would
have been felt mostly in the North and West,
where de jure segregation in the form of
State and local laws requiring or authonzmg
school segregat.lon were less-frequently main-
tained than in the .Deep South.”” But the
Supreme Court narrowly rejected plaintiffs'
posmon reversing both the district court and
the U. S. court of appeals in the process.

In a real sense, then, Milliken represents
not so much a setback, but the breakthrough
that did not happen. The case is important

amore for- what was ngt’won than for what

»

was lost. ¢

Where are we after t.he Milliken decision
and what, are the problems confronting plain-
tiffs who, after proving unlawful segregation
in a central” city school system, seek lasting
and realistic relief? Relief limited to central
city schools alone, as {p Milliken, is doomed to
failure not only in Detroit, but in a large¥and
increasing number of metropolitan areas, of
which the Nation’s capital is only the most ex-
treme example. These, central” city ‘school
systems are heavxly, often rpredominantly,

minority. While desegregation op a central |

city basis may distribute white and black stu-
dents ‘equally throughout the _city’s schools, it
also’ will have the effect, as in Detroit, of

Such school segregation laws were ¥y no means unknowai o the

North. State statules authorizing separate-but-equal * public .

schools were on the books in Indiana until 1949, in New Mexico
and Wyoming until 1954, and in New York until 1938, In New
Jersey, separate schools for black children were maintained well
ven counties main-
wnéd separate schoals for black children u)ate as 1952 and as-
signed teachers and'principals on & racial bagis. In Ohio, well into
's, there were cities \vhiéh maintained separate schools
for black atuaent,n U.S. Commission on Civil Rights, Racial Isola-
fion i the Publ:c Schools 4243 (1967).", . '
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making the entire school.system identifiable
as a.minority system, accelerating white ex-
odus, and ultimately 'exacerbat‘ing the
problems of racial isolation.

The solution, of course, lies, as the district
court and court of appeals recognized in Mil-
liken, in including® the predominantly white

"suburbs in the order for relief. Experience

shows that while the distribution of popula-
tion by race in the Nation's metropolitan
areas has changed dramatically over the
years, to the point where a substantial
number of central cities are already or are
fast ‘approaching majority black, the racial
composition of the metropolitan areas them
selves hds changed little in the past 50
years.® What this means is that school
desegregation on a metropolitanwide scale
gives strong promise of remaining stable,

. while school desegregation lumt.ed to the cen-.

-

tra} city does not.

Moreover, the specter of massive busing
under a metropolitanwide school desegrega-
tion plan may be more illusory than real. As

* Justice White pointed out in his dissent in

Milliken, desegegat.lon limited to the c1ty of
Detroit would require massive transportation
involving the purchase of 900 school buses,
_ while the metropolitanwide plan would have
requlred only 350 buses.®

_If the Supreme Court rejected thie idea that
suburban jurisdictions could be included for
purposes of remedy in a court order for
desegregation absent any showmg that their
conduct “affected the discrimination,” “the

) quest’fon remains, what sort of conduct must

-“they be shown to have engaged in? In short,
what js plamtlffs burden after Milliken?.

. - A surface examination of Chief Justice

Burger’s opinion for the Court would suggest
that plaintiffs’ burden is to show’that State or
suburban school officials are dlrect.ly respopsi-

for the school segregation that exists in
the central’ city or for the concentration of
_minority sc plchildrer} in central city schools.

- 1

®For example, the racial composition of the Washington, 'D.C.,
metropolitan area has changed very little since the turn of the
cem.ury, consistently remaining about 76 percent white and 25
percent black. The distribution of:the population by race, hows
, ever, has changed dramatically so thlt today the populstion of the
! District of Columbia is about 76 percent black, while the sur-
rounding suburbs are genenlly more than'90 pemnl white: -
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. This would mdeed impose a burden of proof

-

on plaintifs that is virtually insupportable. If,
in a State like Michigan—where it is clear
that education is a State, not a local, responsi-
bility—the Court believed that State involve-
ment was not sufﬁcxently direct and rejected .
the principle of State responsibility through
the doctrine of respondeat superior, only rare-
1y will plaintiffs be able -to show sufficient
responsibility by —State- school officials to
satisfy the Court. Further, suburban school
officials, who have as little as 'poss1ble td do .
with their central city counterparts, can even
less frequently be found responsible for the
segregation in the central city school system.
And while State and suburban officials have a
good deal to do with the concentration of,
minorities in the central city and its schools, it
is, not school officials who have played the
major role. .

Thus, the harshness of the burden which '
the Court, seems to place on plamtlffs lies in
its narrow focus on the conduet of school offi-
cials alone. But a careful examination of the
various opinions suggests that the burden on
plaintiffs may be considerably less heavy than
that suggested. by the Chief Justice's opinion
and, in fact, is supportable.

For one thing, the Court was sharply di-
yided—4-1-4—and the Chief Justice was not
speaking for a mgjority. The swing Justice,
Potter Stewart, made it clear that his inquiry
would extend beyond the conduct of schiool of-
ficials alone, to other officials, including those
concerned with housing.

Justice Stewart pointed out that “an inter:
district remedy of the sort approved by the
Court of Appeals would*** be proper, or even
necessary in other factual situations.”'® The
two kinds of, factua] situations specified by
Justice Stewart as calling for or even requir-
ing an interdistrict remedy wefe. (1) where
State officials had contributed to the separa-
tion of the races by drawing or «edrawing
school district lines, and (2) where there~had
been purposeful racially discriminatory use of
State housirig or zoning laws. *!

A principal basis for Justice Stewart’s con-
currgnce was his rejection of. Justice

1AL 3132 L
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Marshall’s contention that “Negro children in .

Detroit had been confined by intentional acts
of segregation to a growing core of Negro
schools surrounded by a receding ring of
white schools.” 102 Accordmg “to Justice
' Stewart: “This conclusion is simply not. sub-
« stantiated by the record presented in this
case.” '® Justice Stewart went on to say:

No fecord has been made in this case showing
that the racial composition of the- Detroit
school population or that residential patterns
within Detroit and in the surrounding areas

were in any significant measure caused by-

governmental-activity*** [emphasis added]. 104
Justice Stewart conceded: “It is this essen-
tial fact of predominantly Negro school popu-
lation in Detroit***that accounts for the
‘growing core of Negro schools,’ a *core’ that
has grown to- include vrrtually the entire
city.” fos Byt under his view of the record in
lelzken, the phenomenon of a predominantly
black school population in Detroit was “caused
by unknown and perhaps unknowable factors
“such as in-migration, birth rates, economic

changes, or cumulative acts of private racial .
. fears.” 1"

The four dissentmg Justices would have

upheld relief on a metropolitanwide basis ..

even without proof that the high concentra-
tion of black people and their children in the
city of Detreit was a-result of policies and
practices of the State gnd its political subdivi-
‘sions. The inference i€ strong that they. would,
a fortiori, support such an order on a showing

that. the policies and practices of the State

and urban jurisdictions were responsible for
the exclusion of black people from the sub-
urbs dnd their resultmg concentration m the
inner city.

Moreover, a fair reading.of Chief Justice
Burger’s opinion for the Court does not sug-
-gest a rejection of Justice Stewart’s position.
In an important footnote, the Chief Justice
noted .that the district court has’ alluded to
policies and practices of housing discrimina-
tion by government and private parties in
producing residential segregation within the

. At 3153,
At 3133, n. 2.
114 . .
., -
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Detroit metropolitan area. He pointed out,
however, that the court of appeals had ex-
pressly not relied on this factor in affirming
the district court. “Accordingly,” the Chief
Justice said, “in its present posture the case
does not present any question concerning
possible statd housing violations.” 1% s
Thus, at least five of the Just.lces (Potter
Stewart and the four dissenters) woul(_i be
likely to uphold metropolitanwide relief on a
showing that State and suburban offi-
cials—housing officials, not just school offi-
cials—were responsible for the high concen-
tratlon of minorities in the central cityp And it
is possible that a1l nine Justices mi
an order for metropolitanwide reli
showing. AQ; the least, the
Justices did not reject this pogi
If this reading of the various opinions in
-~ Millikenis correct, then the burden on plain-
tiffs is not the virtually insupportable one of
showing that State or suburban school offi-

cials are directly responsible” for the school

segregation that exists in the central city or
for the concentration of minority students in
central city schools. Rather, their burden
would be to show that the high concentration
of minority students in central city schools is
caused (to paraphrase Justice Stewart) by
“known” and “knowable” factors, that these
factors are not limited to the neutral ones
suggested by Justice Stewart—*“in-migration,

. birth rates, economic changes or cumulative

acts of -private racial fears”—but that the
State and its suburban ‘political subd11hsmns
bear heavy responsibility for the phenomenon
f minority exclusion from the suburbs and
“their resulting concentration in'the central
city.

What kind of evidence_ can ‘be obtamed to
meet this burden, assuming it is the correct
one? There are a variety of governmental pol-
,icies and' practices which historically " have
" contributed substanfially‘ to residential
segregation in metropolitan areas. The pOll-
cies and practices described below are typical
of those followed by te and local govern-
ments. Two caveats. Flrst it is unlikely that a
particular State or suburb will be found to
have followed all of these policies and prac-

WAL 3119, n. 7.
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tices. Second, some of the policies and prag-
tices are not unlawful in and of themselves. It
is likely, however, that some, or even most, of
them will be found in virtually every case and
can be shown te be major cauSes of re-
‘sidential segregations -

1. Racial zoning ordinances.

In the early part of the century, many mu-
nicipalities, particularly in the South, enacted
zoning laws which required , residential
segregation. These zoning laws were declared

v. Warley,'*® but many such ordinances were
- discovered to, have remained on the statute
books as late as the 1950’s. Undoubtedly, such
ordinances remain even today and constitute
evidence of contmumg discriminatory conduct
by the municipalities that iaintain them.
More important, even in those instances
where such ordinances have beey invalidated,

their enactment and maintenance in the past
helped establish the segregated xesidential &

patterns which have persisted to‘this day

2. Racially restrictive convenants.

Following the Buchanan decision in 1917
outlawing racial zoning ordinances, 'a new
form of institutionalized housing discrimina-
tion became popular—that of racially restric-
tive covenants. These covenants were private
agreements among neighbgring property
-owners aimed at assu]r;rvcg:ll homogeneity.
_ Unlike racial zoning ordinances they provided
not merely for racial segreghtion, but for the
- total exclusion ,of minorities from particular
neighborhoods—in many cases, from entire
communities. Also unlike racial zoning .or-
dinances, racid’lly restrictive covenants were
not limited largely to one region of the
country but were rampant nationwide.

Their use became widespread during_ the
1920’s and became especially popular follow-
ing establishment of the Federal Housing Ad-
ministration (FHA) in 1934. During the period
of great suburban expansion after the end of

‘ . the Second World War, FHA, which was per-'
. haps the single most important factor respon-

sible for the suburban boom, was also the
strongest advocate of minorify exclusion from
the suburbs.'® Although these covenants

100245 U.S. 60 (1917) .

! For a discussion of FHA pohcy and pracuce on housing dis-
erimination dunng its early years, se¢ 4 U.S, Commission on Cuvil
Rights, Housing Ch. 2 (1961). .

were private agreements, they were given the
status of law through enforcement by State
and Federal courts. In. 1948, the Supreme
Court, in Shelley v. Kramer'® ruled that
their judicial enforcemgnt by State courts vio-
lated the equal protection c]ause of the 14th
amendment. !

FHA contintted to advocate these covenants
for nearly 2 years following this landmark
Supreme Court decision. In February 1950,

N . -~ FHA changed its position so that it would
unconstitutional as early as 1917 in Buchanan -

refuse to insure mortgages on property carry- :
ing such covenants filed of record thereafter.
This new policy, however, did not apply to
covenants filed earlier. With respect to these,
FHA routinely continued to insure mortgages.
Racially restrictive covenants are one of
the most concrete factors responsible for the
exclusion of minorities from the suburbs,
many of which could not have been developed
without assistance from FHA, the strongest
advbcate of these ¢ovenants. The fact that

"State and Federal courts stood ready until _

1948 to énforce them in the same way they
enforced other “covenants running with the
land” placed the power of the State and the
Federal governments behind what otherwise
would have been private acts of discrimina-
tion. Enforcement of racially restrictive cove-
nants is perhaps the greatest and most
widespread example of governmental respon-
siblity for establishing and perpetuating all-
white suburbs. Moreover, in many cases they
remain on deeds, are read and taken seriously
as binding obligations by purchasers.!z * .

3. Use of publjc improYements to exclude
or displace minorities.

There have been a number of reported in-
stances in which suburban communities, con.
fronted with the prospect of housing in which
minoriti%ld live, have suddenly found
that they nedded the.land for some urgent
public purpose. Thus, in 1961, the virtually all.

1334 U.S. 1(1948). i &. ,
WIn s companion case, Hurd v. Hodge, 334 U.S. 24 (1948),
Supreme Court ruled the enforcement of.such covenants by
Federal courts violated an 1866 civil nghu law and was against
publie policy. [ 4

'"OIn Mayers v, Rudley, 465 F.2d 630 (D.C, Cir. 1972). a US. court

* of appeals held that the mere pecording of rachlly restrictive

covenants by local officials Wu a violation of Title VIII of the
Civil Rights Act of 1968. This luuelu that for local officials not
to expunge such covenants from existing deeds constitutes con
tinuing ducnmmalory conduct.

. 8 °




white Chlcago suburb of Deerﬁeld Illinois,
condemned land on which integrated housing
was to be built for purposes of providing a
park. In the late 1950’s, Creve Coeur, Missou-
ri, a white suburb of St. Louis, successfuily

conderiined 1and on which a black family was

constructing a house. Again, the reason for
. the condemnation was to

playground and park.
_ . In some suburbs, minority enclaves exist,
. " often dating from the time that the suburbs
were rural areas.” In a number of cases,
these black enclaves have been selected as
sites for a variety of public improvement pro-
jects. Frequently, these projects have been
funded under Federal programs, such as
urban renewal. The minority families are dis-
placed, often with no provision for their
relocation.”™ In other cases, suburban commu-
nities have sought to satisfy their relocation
responsibilities by use of public housing in the
central city. As the Commission on Civil
Rights found in its January 1970 hearing in
St. Louis, Missouri, the suburb of Olivette
planned an urban renewal project ‘in 1961

- which involved displacement of families, all of

whom were to be black. Relocation for these
" black families was to be in low-rent public
. housing in the city of St. Louis."*
4. Exclusion of mingrities by excludmg
. subsidized housing. N
Although the great majority of lower—m—
come people in the United States are whlte
‘minorities © are ~ disproportionately  over-
represented,among the poor. Subsidized hous-
ing programs, particularly public housing, are
* viewed as programs_that serve minorities.!®
Through action and inaction, suburban ju-
" risdictions have sought to exclude subsidized
housing, with the purpose or effect of exclud-
ing minorities as well. There are a variety of
ways in which they have accomplished this.

" For example, in Montgomery County. Maryland, such black en-
tlaves as Scotland and Kengar date back ty pre-civil war times.
"See,eg., Norivalk Core v. Norwalk Rellevelopment Agency, 395
. FZd 920 (24 Gir. 1968); Englush v. Town of Hmumgton. 448 F2d
419 (2d Cir. 1971).
5 Hearing before the US. Comrmmon on Civil Rtght:. St. Louis,
Missouri, Janusry 14-17, 1970, 564>
"""This perception, at least regarding public housing, the oldeat of
federallyssubsidized programs. has some basis in fact. In Cleve-
land, Ohio, for example, the waiting list for family public housing
is 87 percent black. The Jocal public housing authonty in Cleve.
land, the Cuyshogs Metropolitan Housing Authority (CMHA), has

Jjurisdiction that extends throughout the Cleveland metropoliun R

AN

provide a.

. (@) Failure to provide public housing. The
low-rent public housing program, like most

other Federal programs of ° financial
assistance, is not mandatory. State and local
governments participate in the program on a
voluptary basis. If they choose to participate,
they must take certain steps required by
Federal law. Chief among these are the enact-
ment of enabling legislation by the State and
the establishment of local public housing
authorities by the municipalities involved.
‘Every State has enacted the requisite
enabling legislation. Many municipalities, how-
ever, particularly those in the suburbs, have
failed to establish local public housing authori-
ties and thereby have excluded public housing
and the minoxity families who would live in
them. In some cases, State enabliig legisla-
tion provides that a local public housing

" authority may build public housing in an ad-
joining jurisdiction\ if such jurisdittions have
not established a1 ; publie housing authori-
\wthe suburbs of Chicago, Illinois, some
« suburban jurisdictions have established local
public housing authorities, which effectively
prevent the Chlcago Housing Authority from
operating there, and then have kept them in-
active. No court decisions have been rendered

on the legality of this conduct.

~ (D) Failure to sign cooperation agreerents
to permit construction of public housing. In

. some States, notably Ohio, State enabling
. legislation permits central city public housing
authorities to build public housing in the sub-

* urbs as well as,in the .central city. Federal
law, however, requires that the Funicipalities
in which the public housing is to be built must
sign ‘a cooperation agreement, agreeing,
among other things, to a tax exemption for
the project and the provision of ordinary mu-
nicipal ‘services, Thus, the suburbs may ex-
clude public housmg by merely failing or
refusing to sign the requisite cooperation
agreement. In short, by doing nothing they

' may keep out public housmg and the minority
families who would live in it. This practice of
exclusion by inaction has been challenged un-
successfully in the Cleveland, Ohio, area
where the family waiting list for CMHA, a
public housing authority having metropolitan-

. wide jurisdiction, was 87 percent black.!"? The

*“"Mahdley v. CMHA, 500 F.2d4 1087 (Gth Cir. 1974). See sl
Jaimes v. Toleia Metropolitan Housing Authority, CA C-74-68

.
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Sixth Clrcult he?é among ofher thmgs, that in ‘
the absence of ; any evxdence of past racial dis- ,

cnmmatzqn by the’ suburbs, they were enti_
‘tled un&er Federal law to, déclde for them-
selves whethel' to enter into cboperatlon
agreemems forpnb"hc housmg o
(c) Site sele@hon and tenant asszynment

For the first 25§ years of operatlon of the- Tow- -

rent public housing program, Federal ‘officials
permitted local housing authorities to run the
program on a racially segregated basis. Most
communities took advantage of this option
and, in fact, built public housing projects that
were occupied exclusively by black or white
tenants. The principal ways in which they car-
ried out the policy of segregated occupancy
were by maintenance of racially separate
waiting lists. Following the Supreme Court's
decision in Brown v. Board of Education'®
lower Federal courts uniformly ruled that en-
forced segregation in public housing was
unconstitutional.

Despite these rulings, the practice persxsteq
throughout the country well into the 1960’s.
Of particular importance is the fact that “this
practice helped establish and harden patterns
of residential segregation. Further, it is im-
portant that the parties inyolved all are
governmental entmes—cltles, "loeal public

housing authorities, and the F ederal public .

housing administration. **°

(d) Initiatives and referenda.” Another way
in which suburbs have sought to exclude sub- -
.sidized housing is by subjecting. proposals for
* such housing to a vote of the electorate. In
James v. Valtierra™ the Supreme Court of
. the United States held that a California con-
stitutiqnal provision requiring a referendum
vote on public houging did not violate the U.S.
Constitution, absent a showing that the

-

(N.D. Ohio, filed Feb. 16, 1974), where lower income minority
potential residents ‘of public housing brought an action against the
local housing authonty for failure to request cooperation ag <e-
ments from the auburbs of Toledo. 4

m347 U.S. 483 (1954).

mGee, ef., Ditrgit Housing Commussion v. Levns, 296 F.24 180 ..

(6th Cir. 1965; Heyward v. Public Housing Admmx#mho’u 238
F.24 689 (6th Cir. 1956), Gauteauz v. Chicago Houdﬁg Authon-
1y, 206 F. Supp. 907 (N.D. 1IL 1969).

, "MPublic housing has not been historically a program much ntil
uzed by the suburbs, To.the eatent public housing has operated n
metropolitan areas it has been largely a central city p .
Therefore, 4t 13 anlikely that segregation in public housing by the
suburbs will often be a major factor in the confinement ¢f minori

ty families and their children to the centnl city.
'"402 u. S 137 (1971). -

-

ooy, ‘B Gee egL, Da:ley V. C](y of
{foth Cur, 1970) demal of rezopin

requirement was “aimed at a racial minority."
A case now pending challenges a similar
referendum requirement adopted by the city
of Parma, Ohio, a suburb of Cleveland.'*? The
major difference between this case and Val-
tierra is that the complaint here charges the -

.. municipality with a history of racial _dis-
'cnmmatmn. -

(&) Use of discretionary authority to ex-
clude subsidized housing. The construction of
any housing in a community — —unsubsidized as
well as subsidized—frequently depends on

certain discretionary decisions by local offi-

cials. Among these decisions are those per-
taining to applications for rezoning, for an in-
crease in the permitted density, permission to
hook_up with water and sewer lines, and ap-
plications for building permits. In many in-
stances, suburban communities have exercised
their discretionary authority in a manner to
prevent the construction of subsidized hous- .
ing in which minorities would live. These ex-
ercises of discretionary authcrity have been
challenged in court as racially di.criminatory,
in many cases successfully. 1*

The key elements in the successful cases
have included: a past history ¢« racial -dis-
cnmmatlon on the part of the defendant mu-
mc:pahty, a.finding that the effect of the con-
duct of the municipality fell with dispropor-
tionate severity on racial minorities; that the
justification for the conduct was flimsy; and
. that the municipalities treated differently
proposals for housing that, would serve
whites. -

() Maintenance of zoning laws that exclude

~ lower-income housing. Many suburbs main-
tain zoning Jlaws that exclude lower-income * -

housing and the rmnonty families that would
live in it. These zoning laws accomplish that
result in one of two general ways: by
prohibiting or inhibiting, construction of cer-
tain types of housing w ik’ w0uld facilitate
residence by lower-mcgmeﬂfamlhes, and by
imposing requn'ements ‘that necessarily in-

-

2 Cormelius v. City of Parma. L’mled Slata v. City of Parma,
374 F. Supp. 730 (N.D. Ohio 1974)appeal pending.
Oklahoma, 426 F.2d 1037
lication, Kennedy Park
Homes Association v. City of Lackawdna, New York, 436 F2d
108 (2nd Cir. 1970), cert. denied, 401 UdS. 1010 (1971) (withhalding
of a Quilding permit), Skilken v. Cipy of Toledo, No. C 74 202
(N.D. Ohio August 28, 1974) (denial of platting and refusal to

* rezone).

-~
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crease the cost of housing that may be built
to an amount that only the affluent can af-
ford: ]

Among the restrictions or prohibitions that
are typically imposed through exclusionary
zonidg laws are the following: (a) absolute
prohibition against any multifamily housing or
projects; (b) where multifamily. projects are
permitted, restrictions on the maximum
number of bedrooms (e.g, an absolute prohibi-
tion against units with three or more
bedrooms or a percentage ratio by which all *
units in a multifamily development .may not
exceed one of two bedrooms); (c) the imposi-
tion of a percentage ratio by which all mul-
tifamily units may not exceed the total
number .of single-family residential units
within a community, (d) regulations that add
to the cost of multifamily housing (such as
requirements that electrical and utility lines

be .underground, -that each apartment have .

central air conditioning and garbage disposals,
and that swimming pools and tennis courts be
provided); {e) absolute prohibition against mo-
bile homes; (f) excessive zoning for commer-
cial and industrial use; and, (g) requirements ,

that add to the cost of single-family housing - .

(such as minimum lot size requirements,
minimum interior floor size requirements, and
minimum frontage requirements). )
These zonmg laws haye been challenged
successfully in State court-in a number of

States.!>* In those Sta‘tes where successful -

challenges have been brought, the decisions
have been based on-economic, rather than ra-
cial diserimination. The icourts have found
that these exclusionary zoning. laws have ex-
ceeded the|zoning ‘authority of the suburbs
provided in State enabling legislation and
have failed to satlsfy the standard of promot-
ing the general welfare. -

5." Failure to take steps to encourage
mmorlty residents. -« o

In addition to conduct by the sub-
urbs—through action and mactlon—-that has
tended to excludg minorities, suburbs have
often failed to seize opportunities that would

]
4See, eg., National Land and Investment Campany v. Kohn,
216 A2d 597 (Pa. 1965) (4 acre minimum Iot size), Melino v
-~ Borough of Glasuboro, 281 A2d 401 (NJ. 1971) (réstrictions on
»  apartment constryction); Brslow v. City of Woodhaven,-192
N.W.2d 332 (Mich. App. 1971, iexclusion of mobile homes).

!
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alter their all-white image and encourage
minorities to reside fhere. For example, the
suburb of Parma, Ohio, a municipality of more
than 100,000 people, of whom only 50 are
black, has consistently rejected proposals for
the mildest form.of fair housing resolutions,
thus reinforcing the perception of blacks in
the Cleveland area that they are not welcome
in Parma. By the same token proposals for
subsidized housing in which minorities would
reside have been rejected in such suburbs as

. Black Jack, Missouri, Evanston, Illinois, and

Delray Beach, Florida, in an atmosphere of
opposition to mmonty entry. -

In short, in many suburbs where a choxce

had to be made between a couxse of conduct
that would encourage mif6rity entry or
discourage it, the latter course has con-
sistently been taken. Although, in many cases,
no sm%le action rises to the level of the il-
legality, the course of conduct is an fmportant
part of a mosaic in which suburban jurisdic-
tions have successfully sought tofmaintain
minority exclusion, .

6. Discrimination by the private housing

and home finance mdustry

The key elements of the private housing »

and home finance industry—builders, real
estate brokers, and mortgage lending institu-
tions—have all traditionally operated on the
basis of a restrictive housing market in which
the suburbs have been designated as havens

for whites. Although they are ostensibly .

private, nongovernmental entities, all three
are closely tied and- dependent on govern-

ment. Mortgage lending institutions are char-
tered and closely regulated by Federal or

State agencies. Builders have depended heavi-
ly on FHA and VA assistance in constructing
suburban.housing developments and have suc-
cessfully relied on suburban governments for
the necessary zoning changes, building per-
mits, water and sewer lines, and the like to
construct their housing. Real estate brokers

must secure a license from the State in order”

to transact -business. In some cases, as m
Michigan, the State real estate licensing agen-
cy traditionally included in its code of ethies
provisions to the effect that brokers should
maintain racially homogeneous neighborhoods.
Earlier this year, it was disclosed that the

Florida Real Estate Licensing Commission, in

W
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its handbook for brokers, still lauded the con
cept of residential segregation. .
Although theré is considerable 'question
whether governmental lnvolvement. in the dis-
eriminatory practices of the private ‘housing
and home finance industry is sufficlent. for a
finding of “state action,” government. “at all
levels has been guilty of some degree of affir
mative encouragement of private housing dis-
crimination 3nd, at the least, passively per-
mitted this practice to o on -when it. could
easily have been stopped. Further, it may be
immaterial that the _residential segregaf.lon
results largely from private . dlscnnunatlon
Just as Iocal school boards may not-build ex-
clusionary attendance areas on private racial
discrimination,'® so it may be that the State”
may not maintain school (district boundary
lines that build upon the’ segregated housing
market. Beyond this, private, housing dis-
crimination must be seen as 2 part of an en-
tire pattern of minority exclus;on from the_,

»

4 ¢
>
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Chief"Justice Burger indicates that the test is.
whether’ the conduct of the suburbs “affected
the discrimination found to™ ex1st,-1n the
schools of Detroit” [emphasis added] 128
Under these tests, admlttedly lmpreclse,
plmn}lffs burden is Something less than a
demonstration of total governmental responsi-

-

_ bility, but’ something more than a showing of

trivial or m&xbsmntxal impact. _A precise
definition will have to be_ determined on a
mse—by—case basis. - -

"Second, ‘to what extent must each and ,
every element. of the governmental conduct
which adnnttendly caused or. fostered the re-
sidential segregation be unlawful in’itself?
For example, the mere failure of suburban ju:
nsdlctnons ta provide public housmg in which
lower-income minorities could live, whether
“through failure to estabhsh a local public
housing authority or refusal to sign coopera-
tion agreements to penmt other local public
housmg authorities to build, has not been held.

suburbs and. confinement :to the . central. unlawful % Yet, such conduct clearly has the ~

city—a _ pattern in. which ' government and

_private industry have been linked closely.

-

*

If the broader view uf Justice Stewart that

a showing. of 'governinent responsibility for
residential segregation in metropdlitan areas
is sufficient to warrant in orgder for relief
that would encompass: the Suburbs as well as
the central city, several questlons still remam

- to be answered.

mental conduct be in establishing and per-
petuating residential segregation? If . plain-
tiffs’ burden is to demonstrate that the sub-
urbs are -entirely res- »nsible, the burden

effect, if not the purpose, of maintaining
mmgnty exclusion. By ‘the same token, it is
doubtful whether State or suburban involve-
.ment in discrimination by the private housing
and héme financial mdustry, through licénsing
of brokers or the ‘mere reZoning qf land for
use by a dlsu'nnmatory builder, is §uffic1ent
to constitute “state action” for purposes.of a’
violation of the equal protection clause of the '
14th amendment

S

- In my Vview, the threshhold problem for~ °
First, how important a factor must govern- . plaintiffs is not that of proving fhat‘all of the

conduct of the State ox suburbs is un]awful,
but: the more basic one of demonstrating to
‘the Court -that .the residential segiegation

“‘that_ emsts in meétropolitan areas is not -

agam may be lnsuppomble JUStlce Stewart - caused m Jllstlce Stewart,s words “by unk-

however, indieates that the Jburden may be °
less onerous. At one point in his concumng
opinion he suggests that the test is whether

_. segregation was “imposed, fostered, or en-

couraged by the state or its political
subdivisions.” '** At another point, he suggests
the test of whether the segregated residential

_ patterns Were “in any mgmﬁoant measure:
caused by governmental actlvxty g Furthér,
—_— ; i

"$See Bréwer v. School Boand of City of l\ﬂ’j‘()l’\. Vt)mﬂlﬂ. 397
F.2d 31 (ath Cir. 1968, AN

- AL 3133,

wid n2 .+

" nown and perhaps “unknowable. [factors,” =7
that the bland ‘assumption o that ’ residential
segregatlon is the result of neutial, 1mper-
sonal factors beyond the control of govern-
ment is totally wrong, and that govemq;ént at -

all levels is heavily, and even decisively, im- '

plicated as a major causal factpr. Thus, the

. principalt burden on plaintiffs is that of edu~

<cating the Court to, the realities of.the caises

of residential'eegrégation._

©L™AL3I8L, ) . LT
13 See Malaley v. CMHA supra. '
“"At 3A}Bn 2 . T
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" Further, the swing Justice, Potter Stewart,
does not specify that the conduct must be un-
Jawful. For Justice Stewart, it is enough if the
State or its subdivisions “imposed, fostered,
or encouraged” segregation'3’ or caused it “in
any significant measure.”*** This language
falls short of suggesting a requirement that
each, and every aspect of the suburbs’ conduct
must be unlawful, > In addition, while some
mdmdual acts of commission or omission may
not'be unlawful. whes 'viewed in isolation, *
they .may well be seen as part of a pattern of
unlawful, racially discriminatory conduct’
* when consxdered in the context of all other
. acts of the suburbs <
Thus, I have some confidence—or at least
“ hope—that the burden on plaintiffs is not to
show that each’ and every act of commission
or omission by. Stat¢ or suburban govern-
ments must be in itself unlawful; but, rather,
that the totality of their conduct constxtutes a
major cause of the residential segregation. -

. Third, must plaintiffs demonstrate as a con-
dition-to securing metropolitanwide relief that
each of tha Jjurisdictions they seek to include
in the school desegregation plan has main-
tained policies and practices thdt have caused
residential segregation? If 5o, plaintiffs’ bur-
“* den may .2gain be virtually insupporgable, a ‘at
least in those metropolitan areas where a
large nymber of jurisdictions are involved. '™
" ,’The effort of investigation to obtain evidence
of complicity by a large number of stiburbs
may well tax the limited resources of typical
plamtxﬁjs and their attorneys beyond their.
capacity, Further, it is possible that even the
most exhaustive investigation would fail to

A ———— T

rALgis3, . ‘ ,

"’Id n 2 ‘e )

'”Chief Justice Burger does indicate that there must be s con

stitutional violation, but Jhisan the context of & focus hmned to

the conduet oF achool officials slone. Id. at 8127, As noted earlier,

if the Court's atténtion can be directed to the fact thst the

. State's maintenance of school district lines s imposed ofi a pat
tern of n{reg:(ed housing, this may be sufficient to satisfy the -

Chief Justice's standard, . ’

HIn Detroit” there are 86 «chool districta that make up the

. metropolitan-ares and 53 suburban achool-districts were to be in-

 cluded in the metropohunwide desegreg:tion plan. _

disclose sufficient evidence 'by the 6ne or two
suburbs that are the key to effective
desegregation. Here too, the answer is uncer- !
tain, though the Court does suggest that

. blameless suburbs should Dot be ineluded in

the order for relief: . B
It must be borne in mmd however that in .
lelzken, the Court was dealing with a. ,
metropolitan school desegregation plan that
involved 53 suburban jurisdictions plus the )
city of Detroit. The Court stressed the logisti-
cal, fiscal, and other complexities that would

. be involved in a planh of that magnpitude '

Mr. Justice Stewart also stressed “the dif- -

fi culty of a Judlclally supervised restructuring
of 16cal administration of schools.”**¢ Thus, it .

. is likely, that one of the considerations that

went into the Court’s - ruling that in the
absence of proof of State or suburban respon-
sibility for the segregation found to exist in
Detroit the suburbs could not be includedsin. |
the order for relief was the Courts fear that f' -
affirmance would lead to an adrmmstratwe .
and pohtlcal nightmare, ‘ ,
What this suggests is that it would be, at
the least, unwise to confront, the Supreme -
Court immediately with another case involy-
ing a desegregation plan applying to a large
number of suburban Junsdlctlonsﬁ-cert,amly
without solid evidence that. each of them, in-,

, dividually and collectively, eonstituted a |

causal factor in the segregation. By the same
token,‘ a case mvolvmg a metropoht.anmde
plan for relief that applies to only one or two

, suburban jurusdictions, would offer two im-

pgrtant advantages. First, it would make it

, easier.to prove respons1b1hty of the included ..

suburbs for residential segregatlon (if ‘that is,
in fact, required). Second Tt would ease the .
Court’s congern over the .administrative apd
political problems that a metropolitanwide .
desegregatlon plan would entail and begin the.
procéss of demonstrating to the Court that.its
fears are. baseless

WAL3IXG, ) , .
AL 312 : e




.
«

“
.

CHAIRMAN:F LEMMING A‘ﬁ‘thls time 1 w111 recognize Mr. Sloane. I ask hlm to bnef us
on his paper. Haro’ld Fleming and lﬁ# Taeuber will react. - 1

MR. SLOANE?We have °heard séveral warnings this rhorning about hstemng to the call of ~

theisu‘en. Expenence sﬁ&ws you should be catéful about sirens, espec1ally “when their song is
s'ung in footnotes. That is' what ha\fe here. Heavy reliance on the concumng opinion , of
Justlce Stewart. I suppose we all try “to be optimistic. Being in civil rights, you havé to be op-
timistic. But I find fis tex'tual comment.s on proof of segregation somewhat mcomprehenslble.
State housing laws, I don’ t‘R,now what he has in mind. Literally, it does not make too much
sense in-that States delegate aut.horlty to municipalities. In a footnote, Justice Stewart makes a
statement about “unknown and perhaps unknowable” factors. Then, in the same fdotnote, he
) flcks off the causes of residentia) segregatlon All are neutral, impersonal factors beyond the
. control of States and logalities. AS.1 recall, Justice Stewart is the author of a fine opinion in
Jones v. Ma})kr which Feld, on the basis of an 1866 civil rights law enacted under the 13th
. amem,!ment that a1l hpusing discrimirjation is barred. I find it dlfficult to understand how the
" author 6f that opinion “cpuld come to the assertion that the causes of residential dlscrlmmatlon
are unknown and unknow able In the same footnote however,. he refers to other Factors and we

. /

UK selze upon these as reason for optimism. 7, ,

S

~ . Justice Stewart sald no record has been made showing that the racial composition of the
Detroit Echool population or that residential patterns within Detruit were caused by government
activity. That is fine. If wé can take him at face valu¢, our burden is to show that residehtial
" patterns within Detroit.and the surrounding areas’ were in fact in 51gn1ﬁcant measure caused by
governmental actmty . o .

If the Chle$ Justice's oplmon is taken hterally, he burden placed on plamtlffs in the school
declslon is unsupportable. Ji ustice Stewart, taken at face value, makes the burden supportable.

Well, what do we have in the way of expemence on the extent to which State and suburban
governments can be found to have been 4 casual factor “in any slgmficant measure’ for the re-
sidential segz'egatlon that exists in metropohtan areas—the absence of minorities in “the sub-
" urbs? Their confinement to the _central c1ty and the resulting heavy mmorlty enrollment which

' makes desegregatlon extremely unl‘kely within the confines of the central clty" '
In my paper, I bave gone through as many different kinds of practices ln which suburban

governments have been heavll) 1moNed that I can think of. While these are falrly typical in.

terms of my experience you ‘are not gomg to find every one df these policies . and practlces in
operatxon in every, suburb or every metropohtan area. .
‘Secondly——anc} thls may cause difficulty when I get to questions later—not all of these
" practices have been'found ‘to be 11]egal by courts. There is a third caveat I did not mention.
Some of these practices.are unique tq particular parts of the country ‘and sume of them vary in
thelr relatlve importance in terms of b ing a causal factor of resldentlal segreganon
The first: practlce‘ is an example of the twd last caveats, ’

. r ,",‘ ‘ w "' - ) ‘;. .p. 91
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They are found largely in' the South and Border States. And i:h,ey are a central city

_phenumenon. These are racial zoning ordinances, which were quite prevalént at the beginning of

the century. In 1917, these zoning laws were held uncmlstitutional. They. keep turning up, how-
ever. ‘
In Bucharan v. Warley, the Supreme Cuurt held that ordinances requn'mg racial aegrega-

_tion were unconstitutivnal. I suspect we can ! still find these on the municipal books. In any case,

they were a factor in establishing the patterns of residential segregation largely in the cities of
the South and of Burder States. Once thuse patterns were established, they tended to be per-
petuated. This is one big difference hetween schools and housing.

In schools, at the end of the academic year you say “everybody out” and you start over
next year. You don’t do that in housing. You don’t say, “everybody out in the street. Get your
furniture.” ‘Once the residential pattern is established, it tends to perpetuate itseif.

The second is racially restrictive covenants. These exist on a national scale. They have been
a profound factor in the establishment of all-white suburbs. These covenants, which are private
agreements between neighboring landuwners, exclude peuple by race or nativnal origin. They

" became pupular during the perivd of great suburban expansion. They were spread mostly by the

Federal Housing Admmistrativn, which began in 1934. Their enforceability was ruled uncun-
stltutlonal by the Supreme Court in 1948, but they are still on the books. Individial
homeowners .Qurchasg: houses. .The) examine the deed and the covenants they are suppused to
obey. They see its restrictive cuvenants still there. A'lot of people take their promises very seri-
ously. A good many of themn don't know this particular c6venant has no force of law.

* This is a very, important factor that can be found easily and could make very. good evidence

_of governmental responsibility. While they were private agreements, they gamed forge becalise

the State and Federal courts were quite willing to enforce them as a cov enant ‘of the land

The third is difficult to ferret out—public improvement’ programs “that eltfler kee _p uut
minorities when they want to get in or displace them when they are already then Fur_example,
in the face of a pruposal for de\ elopment of a racially integrated pl'OJeCt suddenly the mu-
nicipalities find there is a cry mg need for a public improvement. The park is the usual one. They
condemn the land and keep out racial minorities. The other sidé of that is the e\ample where
racial minorities already live there, generally as a historical fluke gumg back tv pre-Civil Wdr
days. Suddenly, there is a need for urban renewal. Out go the minorities. -

In St. Louis, the relocatiun resource for urban renewal in one suburb was public héuaing in
the _central city. This will take digging. You may not find it in every municipality, but it is qu[te
prevalent Thls is the subject of a good deal of fair housing lltlgation over the last 5 years.
. Next are the practices of municipalities which keep out subsilized housing and, therefore, .
keep out racial minvrities. It is the perception of a goud many suburban municipalit:ies that sub-

. sidized housing means minority huvusing. Tu a large extent, that is not true. To some extent,

however, it is. There are a variety of ways the suburbs have exchrded minvrities by excluding
subsidized housing. One way is not to establish a public housing authority. The nature of the
public housing program is that it is voluntary. The Federal Government offers the benefits, but
they do not have tu be accepted. If no public housing authority is established no blacks come in.

In Chicagy, under Illinois State law, neighburing public housing authorities can operate in

“an area which does not have a public housing authority. Municipalities establish a public housing

authority which builds no public housing authunt‘y That is enough The nelghburhood public
housing authority cannot operate there.

‘In addition, there is a requirement under Federal law that the loc;xhty in “hl(,h pubh(. hous-
ing is te be built must sign an agreement or authorizing resolution. One way tu keep out public
housmg is to ignure a request to sign a woperatmn ag’rumcnt or refuse tu sign 1t Thlb was
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challenged in Mahaley v. C: MHA The challenge was successful in the lower court. This would
have been the kind of major breakthrough in huusmg that, Milliken promised to be in public
educatlon You had ]argely black publm housing waiting.lists. There was a need for public hous-
ing in the area. Thérefore, the lower court held that the refusal was racially discriminatory. The
case was reversed. The breakthrough did, not happen This practice is.not necessarily illegal
under existing law.

Long—standmg causes of racial segregation. Untll 1962, it was common practice for local
.. authorities with Federal acquiescence to select sites and assign tenants on an vvert racially dis-

_criminatory basis. It is not done overtly anymore. The pattern, hqweven, developed over a
period of 25 to 30 years and now perpetuates itself. .

Another one used is initiatives and referendd to keep out subsxdlzed housing. The Vultierra
case challenged the constitutionality of a State. referendum requirement for public housing. Un-
foi'tunately, that chaflenge was defeated in the Sup;eme Court. The Supreme CQurt's upinivn
seems to indicate fairly strongly that ecunomic dlscrumnatlon does not rise to the 14th amend-
ment violation. ‘ >

"We at NCI}H__I;O involved in a lawsuit involving sum]ar issues. The case has been going on
for several years. The defendant city is almost all white. There are over 100,000 peuple there, of
whom only about 50 are black. This is Cornelius v. City of Parma. This is an example of what I
meant when I said subsidized housing is perceived as black housing. In this case, there was a
proposal for subsidized housing. The good people of Parma immediately thought black. They
passed fwo ordinances, the first requiring a referendum vote for subsidized housing. The second.
one placed an absolute limit un the height of residential structures -a height much lower than
you need for subsidized housing. We hope that we have a case that is a winner. We have, or at
least.allege, the element that Valtierra did not have—racial diserimination.

The referendum in Valtierra was not aimed at a racial mmorlty The retord did not show it.
We claim that in Parma it is aimed at a racml mmonty We are still in court, hcmng successfully
withstood procedural motions to dismiss. ‘ N

Another. way in which localities keep uut subsidized housing is through their authumty to
deny building permits and hookups for water and sewer. -That authority is used, in effect, to say
no. “” . .

Fina]ﬁthere is the broader area of zoning laws under duthority that States have delegated
to localities. In many localities, zoning laws exclude by impusing cost-increasing requirements or
by prohibiting housing that lower-income people can live in. Sume of these hdve been challenged
successfu]ly in the State courts. If you challenge these laws, you don't have to show racial dis-
crimination. It is enough to show they discriminate against lower-income people.
~ The failure. of municipalities to encourage minorities. We have had experience where a
number of occasions arise where there are “choices the city can take—a choice between taking
the step that will encourage minorities’ to cume in or discouraging their entry. The chulée is
" made. The c1ty takes the choice of keeping minorities out. .

Finally, the major factor of dlscrlmmatmn by private industry. The connection betWeen
private industry and suburban govemmentb often is a tenugus vne. In Michigan what you had
was the State real estate licensing board adopting.a policy similar to that of the Natiunal As-
seciation of Realtors in favor of racial homegeneity. I don’t know if there are too many States
where you can find that, although a similar policy was found in Florida recently. ‘

) These, in brlef are the kinds of causes of residential segregation which involve government

Some are not illegal under court decisions. The weight of these, however, adds up to a pattern
of govern.mental involvement that might. satlsf) Stewart’s standard of government’s being the
cause in any significant measure. . s R
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There are several questions that remain that I am not in a position to answer right now.
The answer depends on subsequent cases. First, how important a factor must government ac
tivnty be in causing racial segregation? Stewart uses two terms. One, government in any, signifi

cant measure caused it, and, second, the residential segregat,xon was imposed, fostered, or en- ‘

couraged by the State or political subdivisions, It is vague language but language that la\ﬂers
are familiar with. It certainly suggests sumething less than total government respongxblht,y an:d
something mure than a trival cause. Subseyuent cases will help to define how much respunsibifi

ty there must be,, > #
CHAIRMAN FLEMMING. Could you identify those other questions? s

MR. SLOANE. Not all of these practices have been found to be unlawful under exlstlng

law. Must every one of these acts.be unlawful?

The third is, if you are dealing with a number of jurisdictions, as in Det.r01t., must you show
that each of these jurisdictions is in some way respunsible for the residential segregation that
goeson? ’ . v , ‘

CHAIRMAN FLEMMING Thank you. I am happy to recognize another Fleming —Harold
Flemmg, presuient of the Potomac Institute. He will react for 7 minutes to this fine paper.

MR. fLEMING Mr. Chairman, may I say that any confusion that arises between the two

- of us is'to my bene’fit ‘ -

1 have a concern about f/lartin’s fine paper. If there are any local jurisdictjons‘ that have not
,.perfected the techniques of keeping out racial minorities, he has given t})en a how~to—do-it

.+ method. He has given us a masterly analysis. 2

It may be like dreaming the impossible dream, but our assignment 1§ "to make known the
unknowable factor, to make it clear not only to Justice Stewart but to a gx’eat many other peo-
ple in this country, sothat they will understand the basic causes of racial segregatlon

We have heard in thls presentation and several of the others a number of facts and circum-
stances that fly in the face of popular assumptluns about segregation and desegregation. These
facts are an impressive refutation of the conventlonal wisdom. The trouble is that almost
nobody believes them. Not only Justlce Stewart and some of his colleagues, but many people
who are opinion makers in this country, and who have a considerable influence in the shaping of
pohcy in the pohtxcal life in this country, simply do not believe that there is no such thing as
purely de facto segregation—that segregation- in housing and in schools is at hottom absolut,ely
attnbutable to conditions created or abetted by governmental action.

. Those of us who have worked in this field long enough are convinced of this. But we have

not succeeded in convmcmg even the well-educated, public- mmded people in this country who |

are going to have to be. convinced, in my opihion, before we can get beyond the posntlon t,aken
by the Supreme Court in Milliken.

I don’t think you have to convert the whole American public or even a maJonty of it to
achieve this result. But I do think well read, well-informed, articulate people must come to see
the realities as most of s here see them, and as they have been described here this_ mornmg,
. before we can hope to see the Court take a posntlon d1fferent from the one the maJonty took in
M'zlhke‘n ' . . s

This is important to all of us. This Commlssnon has done yeoman’s work, part,lcula.rly in the
field of school desegregatlon It has not Vet addressed 1tself ina maJor way to the complex way

+ in which residential. pattems in this country are shaped, and to the complex and intricate inter

play of forces that leads us into a more and more Segregated pattern. I hope the Commlssmn in
addition to such reports as may issue from this conference will plan and embark on a maJor
program of factfinding and public and official education in this area.

~ 9O -
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I want to take my stand with those up here who profess to be optimistic. I would remind
you that it was not so long ago, when I' was in the South with the Southern Regional Council, .
that .what became the first successful votmg rights legislation was introduced in Congress. Its
sponSOrs faced a problem—how to present persuasive evidence that there was, in fact,
widespread voter. discrimination. This was back in the fifties when the evidence to most of us
. seemed quite obwous But it was seriously and prsistently argued on the floor of the Senate
that there was no convincing evidence that discrimination existed. We had to assemble and com-
municate much publie information to convince people that voting rights needed governmental
R protection, :

Those were sunpler days. The evils were bigger and more satisfyingly identifiable. Yet, 1
think we may be at a similar stage now with respect to the interrelationship of segregation in
housing and education. We are faced with the old problem of self-interest operating on the
wrong side.

The trouble with the é.ntlbusmg position is the assumptlon that we can hgve it both ways. .
President Ford and his predecessor have expressed themselves as opposed to busing on the

grounds that it is artificial and that the natural way of achlevmg desegregated schools is
through open housing choices.

President Ford has not yet made clear his position pn housing policies, but former Pre-
ﬁldent. Nixon did. He opposed the use of Federal leverage to achieve an economic and racial mix

- ‘o in suburban housing because to do se would intrude on the autonomy of local jurisdictions.
T Pwould suggest that one cannot reasonably argue both ways."If desegregated schools may
s, iny be achieved through residential patterns, then the power and authority of this country had
bet.f.er be put behind housing desegregation. If that is not going to happen, let us as Americans
learn to live with busing as the penalty for being unwilling to desegregate our communities.
" If we can get self-interest turned around so that it benefits a community to desegregate
. housing, or to join with neighboring jurisdictions in achxevmg a balanced educational * program,
< ” thén We can get SOmewhere in this field.
‘ ) I welcome the closer linkage of these two issues, of housing and educatlon The people
" primarily concerned with educat.lonal lntegratlon have tended to steer away from the housmg
" issue as being less popular and less hkely of solution than educativnal desegregation. But we are
now coming to see the two tasks as being really one. They have to be approached together. In-
tegrated housing choices and integrated schools ultlmately must go together. Until and unless
. we can_achieve that, schools must be desegregated in such a fashion as to prevent resldentlal
barriers from permanently separating children on racial lines. ]
v A CHAIRMAN FLEMMING. Thank you very much. I am happy to recogmze Professor
Taeuber, professor of sociology: at the University of Wisconsin.
DR. TAEUBER In the written versxon of the p(aper Mr. Sloane started w1th the state-
ment that the plaintiffs lost their cas Detroit. I would like to side with the optnmst.xc

~
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» speakers today and emphasize that~th€ original case, which was a city case, was won handlly
We have demonstrated clearly that Northern school segregatlon is a product of ﬂlegal uncon-
stitutional action by State agencies. -

. . Another impression that fosters pessxmlsm is the view that. all'of our central cities are

becoming . predominantly black. This was a major issue in the Atlanta case that has been
+  referred to several times today. It is true that Atlanta, Washington, D.C., and a number of
"~ other cities are becoming very heavily black in residential proportions and more in their school
propomons But keep in mind that a population group which is a small minority in the total U.S.
population cannot become a majority in_ all.of the céntral cities, The Nat.lon has a very large
number of central cities and large numbers of white families live there now and must cuntmue

to do so for many years to come. '
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School desegregation. policies and actions must .confront a wide variety of school districts

and demographic settings. We should not try to lump them all together. We in this room per-

haps all know that racial discrimination underlies our segregated reSIdentxal patterns and our

' highly segregated school systems. One of our problems boday is whether e can prove what we

- all know. j
Before the conference, reactors were sent al{ the papers and were admomshed to resist the, -
base inpulse to comment on papers other the one assxgned Mr. Pettigrew has ably reported on '

some of the demographic background and on some of my published work on resxdenual segrega
t.xon, and. T shall resist the base impulse to travel over the ground agam Rather I will follow a .
trail that Mr. Sloane has marked for us.. ‘ N

Mr. Slogne emphaswed that in recent years there is much more subtlety and concealment.

about discriminatory practices. Many of the major institutions and actors in the real estate in

" dustry are attempting to avoid actions that, with current laws and 'rulings, are now well known
to be illegal, while others are simply eth.mg then' language and their minutes and bet.t.er con
cealing their motives.

Let's go back to the'period of res\tn-ictive%@nan& to the time when Federal housing
guxdelmes said openly that racial mlxture was bad. uppose we use this earlier period, together

. w1th the succeeding period of less openness but of no affirmative action to change past practices
s . or to overcome their segregative effects. e

Many governmental and private agencies had no thought ihét they should be responsible
for racial discrimination that resulted from their actions. Suppose we can prove all of this more
eagily for the not-so-long ago past than for the presentf? Can we then demonstrate that that the
past does leave a heritage on the present? Can we document that current segregated patterns
were established during that peried when these kinds of discriminatory actions were more
open? As. a demographer more comfortable with numbers than with verbal documents, I put

’ together a few pieces of data for ﬂlustratlon. FHA and VA insurance provide a first example.

I went back to the 1950 census and found there were then about 2.4 million housing units
federally-msured under those two programs. The 1960 census showed 14 million mortgaged
gwner-occupied housing units in the count.ry, nearly 6 million of which were insured by FHA or
VA.

; Forty-six percent.—nearIy half —of the mortgage debt in the Nation was insured under
those programs. This was in the penod when the kinds of “evidence that Mr. Sloane was refer-
ring to can be developed more easily than now.

»  Consider the 1960 data for blacks (and other “nonwhlt.es") in single-family, ovmer~occup1ed
housing. Blacks held 5.4 percent of all mortgages. Lét's overlook what this says about lack of ac

cess to the homeowner housmg market. Instead, note that, of the more desirable mortgages,
blacks held only 3.7 percent of the VA-insured and only 2.5 percent of the FHA- insured. The
black share of the FHA mortgage market was half as great as their share of the conventional
mortgages. This was a period when the conventional mortgage market has been shown to be
’hnghly discriminatory against blacks. ) .

The 6 million units insured under these programs constitute qul&e a large share by any
hody s standards. Certainly there was “significant” governmental involvement. These federally
insured units constituted in 1960 one-eighth of all of the housing, in the country, one-fifth of the
owner-occupied housing and about two-fifths of all of the mortgaged housing. . )

These insurance programs were utilized ihroughout. the Nation, in the cities as well as the
suburbs. In,Detroit, 48 percent of mortgages were covered by these two programs, in Atlanta, .
51 percent; and.in Boston, 29 percent. ’ ’
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Let's go to the iSsue of the heritabe of the past. The 1970 Cer‘xsus. of Housing has two
highly pertinent questions. First, “what year was the stflicture built?” Every household was
asi(ed to report this. Of all central city housmg, 34 percent of the units were built in the forties
or, fiftles _Forty-eight p . :ent were built before 1940. More thah three-fourths of the housmg
was built before 1960. Many of us have the impression that suburbanization is a new
phenomenon, yet 28 percent of the housing wa3 built before 1940 and two-thirds before 1960
These figures are roughly true for the housing oceupied by blacks also.

We ‘have a perception that the United States population’ consists of people who have no
roots. The Census Bureau reports that one-fifth of the people move every single year. What we
fail to percene is that most families display a high degree of residential stability during much

, of the life cycle. A second question in the 1970.Census .of Housing is, “What year did you move

into this housing unit?” For central city regidents, 14 percent reported they moved in before
1950, and altogether one-third (including renters) had moved in before 1960. v

In the suburbs, it was 19 percent in the fifties and 12 percent before 1950.,Nearly a third
had moved into their urits prior to 1960 and a substantial proportlon prior. to 1950. These data
show that the heritage of the past is not simply an abstraction. Many of the people who madé a
residential choice in, the 1930%, 1940%s, or 1950’s are still living in the same house;, o

Mr. Orfield said that, if we leave things alone, it does not m they will get better pr

worse, but they .will change. Demographically our society is always in a state of flux. Today the
urban black population is growing predominantly through natural i mcrease not migration. The

. children of those who mo\.red to the cities in the forties and fifties are now forming their own

households and seeking housing. These people are responding in many ways quite differently
from their parents and grandparents The), have a dlfferent background and a different sense uf
the way things should be. . -

* pny large scale migration .pattern must come to an end and the black rural- tourban and
South-to-Noyth pattern has about run its course. "Phe last few yéars we have Mad a marked
change in_ movement out of the rural areas. We have a change in patterns of interregional
migration. Metropolitan growth his slowed down. tremendously From 1970 to 1974 there was
net out-mlgratxon from metropolitan areas. The countxes peripheral to metropohtan counties
were growing faster than the metropolitan counties and‘faster than the more remote counties of
the Nation. ! e \ TR

The locations of housing, schools, and Jobs are mtncately tied together These locations are
changing with forces both knowdble and unknow able, forces w1thm our control( and some outslde
of our control. . " . o :~ s

The version Mr. Taylor presented of the causes+of our current. rac1a1 dx\wslon 15,.1 believe,

held by many peo le, regardless of whether it is 2n dccurate description of the views of partlcu '

lar members of tie Supreme Court. In essence, 1t ls a widespread perceptlon among the Na-
tlons leaders. , R

"As Mr, Pettigrew emphasized, most of these social trends are among those toplcs about

which social sclence dues havg knowledge. I believe that further progréss on school desegréga
tion depends on more than the course of litigation. The Commlssxon and scholars must work
with renewed vigor on their task of educating the public about thm’reahty.

CHAIRMAN FLEMMING Thafik “you very much Qon}h‘nssloner Ruiz, do you have a
question? LT

COMMISSIONER RUIZ I would like to preface m'y,quesuon diréctly to Martin Sloane
with a statement of background to focus better upon th,e questlon, wl;)ich I am going to mter
pose. I have been intrigued by the evolutionary proce w}nch 'hlay be taking place. A you
know, I am a California Chicano, Mexican Amerlcan :

/
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I was bom in East Los Angeles, baptized in the old plaza church where my mother and

. father were married adjacent to Olvera Street, which was the bu'thplace of the City of the An-

gels. I was there before the white Anglo or the black arrived in great numbers and watched the
pueblo grow jnto a megalopolis.

the enactment and repeal of laws that prohibited.Japanese from owning real estate. I have ob-
serv ed segregation of Mexican American ach,oolchlldren based upon a law in Califurnia that they
. had Indian blood, and L was instrumetital in working for the repeal of, that law in my State.
California never practlced de Jure legally State-unposed segregatuon aga.lnst the black o
Amencan. . s

|
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’ ¢ I have observed the demise of the Chinese exclusionary act in m,y State. I have experienced
|

| / .

T was practicing law when restrictive racial covenanl?and real property contracts were for-~ ..

. mulated against Jews, Orientals, Indians, Mexican Amerjfans, and blacks. When the restrictive
_ covenant laws were repealed, it made me get rid of m library on matters of restnctlve
State covenants because the laws became irrelevant i ect to that. ‘ ' ,
Now we come to Milliken v. Bradley. I have hstened to various definitions of learned per-
sons as to the Milliken’ unphw.tlons In those mstances where the experts haVe seemingly
* agreed upon definition, there is a dispute as to the application of what has been defined.
s The rules set down by Milliken appear to 'be plain and intelligible. The major premise )
‘ adopted by all nine Justices of the Supreme Court is a tridky one however—a premise on which
all reasonable men will continue to Have different opinions. That premlse is called “official state
action.” If we define “state actlon as limited to the official acts of the Governor, the ‘State
legislature, the State board of educatlon, and local school boards, I thmk we are going to stay
_ and remain oh-dead center. '
. Y will say this..The raw power of what constitutes “state action” in my lexicon is local 7’
_pustoms and not State officials It is more dlscermble in my State where we have the,
“referendum,” where much of the “state action” comes from communities and not the officials of -
the government, the State legislature, the State board of education, or local school boards. ’
L ( Mr. Sloane, do you feel'it is necessary for “state action™ to limit involvément to State offi-
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cials and heads of State systems of educatlon" ‘What o our court decisions relate on, whether
official State conduct is necessary as a condition to the exerc1§o of equitable remedles in the 4
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field in which you have expertise? - Sy .
*  MR. SLOANE. The State acts in a variety of ways. The 14th amendment is addressed to
the State. The State is reSpons1ble for the actiops of its own creatigns, mcludlng its pohtlcal
subdivisions. On initiatives and referenda, again the State acts in vayzlxxls ways, such as passage
" oof statutes by legislation, adoption of ordinances by eity councils,"actions of the Governor or
mayor. ‘It can act,also through the people. But courts are somew t re]uct.ant to enjoin the hold:
- _ ing of a referendum. .
Everyone ‘here 50 years ago would have been straining ’ghtll§ to support initiatives and ’
| referenda. Courts are.reluctant to enjoin the holding of & refereridum unless it is clear the .
| " results would be unconstitutional. The courts have had jo tro ble entertaining lawsuits chal-
lenging initiatives or referenda already held. The case of Reitnian v. Mulkey involved proposi-,
tion 14 adopted through an mitiative measure in Califofnia. It would have embodied in the State .
constitution the right to racial discrimination in hoyging. It was ruled unconstitutional by the
U.S. Supreme*Court.
COMMISSIONER RUIZ. Let us suppose th c1ty councxl says we have passed a law seek-
ing desegregation! You will admit that that is trgy te action!’?
MR. SLOANE. Yes.
COMMISSIONER RUIZ. Supposing on/a referendum the people of the commumty over-
rule State action? That is my inquiry. Is t stlll “state action”?
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L " MR. SLOANE. Yes. The State and its political subd1v1s1on can act in .a number of ways, m-/
e cluding tlirough voting of the électorate. .
* -+ CHAIRMAN FLEMMING. Mrs. Freeman? s
- COMMISSIONER FREEMAN You have cited several poss1ble practices and policies for
. local government. My concern is the extent to which, over the years, our system of jurispru- 1
. dence has placed the burden for remedial action un the victim. We blame the victim dnd we put
the burden on the victim. .-
I would like to hear your comment on the extent to whlch the State, in the exercise of its
. power under the so-called concept of New Federalism, has a duty to come in the beginning
when local communities are undertaking or have indicated they are going to undertake a pro-
aject, to what extent they might take the initiative as a part of the duty of the government.
*ould you comment on that? Is there a theory that we should develop? - «
MR. SLOANE. I can comment in the limited context of fair housing litigation. I mentioned
this new area of litigation that has develuped over the ladt 5 years Involving challenges to exclu-
sionary land use practlces This did .not develop by accident. It is a direct result of events that
occurred IQ 1968. What happened in 1968 was we suddenly had a sweeping Federal fair housing
law, a sweeping Supreme Court decision, Jones v. Mayers, which barred racial discrimination in
«all housing. Most importaht, we had the 1968 Housing and Urban’ Deve10pment Act, which
established massive new programs of subsidized housing which could operate freely throughout
the metropolitan area. Suburban jurisdictions nu longer had the veta power over subs1d1zed
housing that they previously had. ‘e~
= What had been lurking in, the background—excluswnary land use—rose to the fore as a
* prominent obstacle to achieving open access of housing to minorities. In litigation challenging. . .
these exclusionary land use practices, a number of which I have mentioned, in every case I ’
know of\as an esssential part of the prayer for relief is & request for an order requiring the
Inunicipality to undert.ake an affirmative program of comprehenswe rehef \
The way you get that is by showing they have done somethmg wrong in the past. It is now
conventlonal legal wisdom that the obligation of a mumcrpaht) found guilty of unlawful conduct
is not Just to stop what it is doing, but to correct the effects of its past discrimination. Absent a
showing that the State or locality has done somethmg‘wrong in the past for which it must
atone, there is no affirmative obligation on the State or.its political subdivisions. If they have
not been shown to have done any'thing wrong, their, obhgatlon is merel.y to maintain a neutral
- ~ posture. : g . :
Now, that may suggest more than it means. All you have to do s look at any governmental .
body, whether Federal, State or local, and you will find they then have been guilty of dis-
cnmmatory conduct. The Federal Government, after é/ears of actually advocating racial dis-
crlmmatlon in housmg, maintained a posture of neutrality from 1950 until 1962, If builders and
developers who sought FHA help wanted to dlscnm ate, that was okay. If they wanted to

d practice fair housing; that was okay. o . .
/ Now, FHA had been, a formidable factor mfluen ing, pohcles and practices of housmg dis-
crimination and estabhphmg patterns of resldentxal segregatiyn. Therefore its obligation is more
- than to maintain.a pohcy of neutrality. - '

ody has done somethihg or caused a re-
¢ LY

In short, you have to show the governmental
- sidentia] pattern.
COMMISSIONER FREEMAN. I am dlsturbed{that governmental bodies all too often treat .
+ their responsxblhtxes differently. in matters involving race. Lsuall), guvernment accepts its duty
and nobody has to ask them about it with respect to matters involving the general population.
In the field of race relations, we shift the burden and have to “force attention to the issues.
What is it that we can do to éliminate this double standard‘7
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M'R. SLOANE. You are right, Mrs, Freeman. I think, howeVer, that the answer must ¢ome
from sumebudy other than a lawyer involved primarily in litigation. The answer lies in thé kind
of political pressures necessary to force government agencies—Federal agencles in particu-
lar—to g€t off the dlme not wait for complaxnts but to corfle in and undertake ‘massive com-
plxance efforts. i .
< If you want to take ‘them into court, my feelmg is that prospects for success are not ter-
ribly good. Agencies have wide dlscretxon in civil rights enforcement The courts are not likely
to interfere, absent some showing that the agency or govetnmental body has done $omething in
the past for which they should be required to atone. - } i .

CHAIRMAN FLEMMING. Mr. Horn? P ~ )

. VICE CHAIRMAN HORN. When Mr. Sloane was as‘%slstant staff director, we learned that
his work was of high quality. Thus, I wﬂl-not ask him m,an) questions. First, however, I would
like to staff to secure and place at this point in the he‘anng a copy of the FHA pohcy in the °
thirties which h¥s been referred tv as encouragmg "some of this discrimination. When I asked

the staff to find this some years ago, it took an awful long' time to pin the matter down.

[Two publications of the Federal Housing Admlnxstratlon (FHA) called for. discriminatory
~pracfices:

FHA Upderwriting Manwal (with revision to June 1, 1935), section 310, stated: “Important
among adverse influences besides those mentioned above are the following: infiltration of inhar-

" monious Tacial or nationality groups.” - g

FHA Underwriting Manual (with revisions, to. February 1, 1938), section 951, stated: “If
the children of people living in such an area are compelled to attend schools with a ‘majority or a
considerable number of pupils representing a far 10(~er level of society or an incompatible racial
element, the nelghborhood under comxderatlon vall prove far less stable and desu'able than if
this condition did not exist.”] : v :

Second, I would like to ask Mr. Sloane hlS estimate or Judgment as to how” much of the
movement. /towards the suburbs has been” Actuﬁlly “racially caused.” Was the movement the
result of, an individual personal decision or because of a conscious government policy? Do you
have any government estimates of what we are talking about? I am including™all the suburbs of
Amerlca We have a demographer in the group. He may have a feel for this. People were in the
Subm;bs before blacks were in many-of the cities:’ .

/DR: TAEUBER That is a questjon that statxstxcs don’t answer. I would g0 in the hght you
give. Boston was suburbanizing around 1800. Thé suburban trend is not only in the IS, but it
is. worldwxde . :

If you take away race as a motlvatxng factor how much would be left? Well, most of it
would be.left because most of our socialrends, individual decisions afe overdetermined. There
are far -more causes than there need to be. If you ask: people why théy move, they say better
schools. }f you show thiey had better schools maybe the) would say something else. There are
many, many reasons—space, living styles, cost, Federal subsidies to, homeowners that don’t go
_ to renters, and that.sort of thing.

As you take a universe, there are a lot of CItle< where there is no real black population. I
am from Madison. The entire cuuntv is being filled up with people. One can't show often specific
white flight from race. There are nelghborhomls where there is a very rapid turnover’One ¢an
say there are racial factors in that partlcular nfove at that particular time. It entalls racial com-
plications, I don’ t see race as a pnnclpal cause. . :

MR. FLEMING. 1 obviously caﬁnot answer that question, but I can raise another. It seems
that the two sides of the coin are white flight and black ﬁtagnatlon To what exterit are racial |
factors keeping blacks out of the subube? I guess that you are asking the converse of that:

. A

100

101




M‘ v o

. .
- . “ -
. -

What makes whites flee tu the suburbs? For our purpose, both questipns are equally relevant.
If blacks were in the suburbs, tuo, in sume reasvnable proportion, would the question of white
flight really arise? )

. MR. SLOANE. T would ask, the questiop the other way around. My own feehng is that the
reasons for suburbanizativn cannot be determined statistically, they vary. While racism is un-
doubtedly a factor,'it is hardly the only factor. I would not list it all that high. -

" It is a result— perhaps here, Justice Stewart’s phrase is apt—of unknown or unknowable
causes. The problem is' not so much that the suburbs are being populated, but that not
everybody is free to go. I did a cursory study some years ago, looking at metropolifan areas
over a period starting in 1900. .

" In a good many, the racial compousition of the metropolitan area has not changed by more ~
than 1 or 2 percentage points over a period of 70 years. Washington, D.C., comes to mind where
the population of the metropolitan area has been roughly 5 percent white to.25 percent black
throughout this period. What has changed dramatically, in no other place as much as in
Washington, is the distribution of the population by race. In 1900, the Maryland and Northern
Virginia suburbs and the District all had roughly 75 percent white population and 25 percent
black. Now, itis completely turned around. The Maryland suburb of Montgomery County is 95
percent \'.hite to 5 percent black. Some of the Virginia suburbs are the same. —

. But the movement towards the suburbs is caused by factors that don't have to do with
race. The problem is not how dv we stop this movement, but how do we let all people have ac-

“cess to living in the suburbs if they sg choose. 1 don t choose to live there, but I can see where
some people would want to: * . .

VICE CHAIRMAN HORN. You mentioned quite correctly the psychological influence of '
restrictive covenants even though they might have been legally vverruled for a generation. I re-
call buying a hume in Northwest Washington in 1963 and insisting that a disclaimer be put on
the deed becguse it still carried those restsictive covenants. There was great shock when I
asked that this be done. I happened to have been a Republican. Apparently, the only other per-
son who had done it at that time was the son of a Democifatic Attomey-aeneral What can be
done by the way of class action suits, a law, ietc., to wipe out that invidious type of language'
from the Yecords kept in the courthouses of Amerlca\

MR. SLOANE. For many years,that was a troublesome questlon We have something
going now. The Supreme Court, in 1948, ruled. that the covenants were unenforceable. The
Court also declined to, rule whether they were’ " void. In, fact, the covenant later was used suc-
ccssfully as’a defense in an actlon against a cemetery owner. '

There was a_recent decision by the U.S. court of appeals, May yers v. Ridgley,-which held on
the basis of Title VIII that for the recorder of deeds of the District of Columbia to record these
racially restrictive covenants was a violation of Title VIIL It is a fairly prestigious court. I have
some confidence that similar cases arvund the cbuntry would have the same result. That is one
way of getting rid of them. -

VICE CHAIRMAN HORN. I thought my colleague Ruiz was leading towards a broader
base. Let me give you an analegy in the Natlonat Collegiate Athletic Association in order to set

" rules for the conduct of athletes. When a student athlete commits an infraction of the rules
whlch could mean a loss in eligibility, the NCAA has a committee, on infractions which makes

. findmgs /T he NCAA, as an assuciation, has not directly punished the transgressor. That is the

- obligation of the membe: institution, if it wishes to remain in good starding. Since the NCAA is
headquartered in Kansas City, various cases have gune to the Eederal courts. The question has
been. Was there sufficient State action involved i In the acts of this national association which
consists of both private and government colleges 2nd univ ersities to invoke the 14th amendment
to assure the protection of an individual’s rifghts under that amendment?,
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Without phrasing my question precisely, what I amgetting at is. Do you see an extension

1 tioned of the Governor, legislature, and public bodles, beyond the electorate which is obviously
functlomng as an agent of the State? If it were all State agencies, you would have a clear case.
When you get into the mixed. area of private and public groups m an’ assocxatlon you get

° Federal judges making different declslons -
MR. SLOANE. There are spmte cases where even though the entity lS _involved not. in strict
terms govemment if it performs a governmental function, it would be held to tite same stan
dards. One case .involved a privately-owned company town which discriminated against

- Jehovah's Witnesses in a home. Altt.ough it was privately owned, it functioned as a municipality

and its conduct was held unconstitutional.

Another line is possible antitrust violations. There is a caBe in Pennsylvanla that I thmk is
fairly solid where the board of realtors denied access to the multiple listing service and denied
membership to a local group of fair housers. The Pennsylvama Supreme Court held that they

‘must offer access to the multiple listing service on the basis of antitrust violations. They were a

.. monopoly. They controlled all the listings in the area. They could notdeqy access to others.
’ Those occur.to me as possible legal avenues.
VICE CHAIRMAN HORN. If you hud a neighborhood group, as Mrs. Freeman has said,

“the fact the State did not act when it had a posmve duty to act, one could argue that comes in _

under State acts and a lack of affirmative action.
] Could you do. the same with citizens’.associations that don't have the functions of govern-
ment? Perhaps the opportunity for attitudes, etc and stretch it that far, so cltlzens by not posn

under a broad inclusive concept of state action?

MR. SLOANE. We don't have to rely entirely on the Constitution. We have a nice Federal
law. A lot of States, including your own, have a State faix housing law. These laws affect
private groups whether acting as a government or not. You dont have to rely ent.lrely on the
14th amendment. The Federal laws reach most dlscnmmatlon

CHAIRMAN FLEMMING. Thank you all very, very much, I will turn now to the economic
implications. Our next speaker is Walter Williams, professor of economics at Temple Umvers1t.y

» h '
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Investments in human capital are a critical .

determinant of individual lifetime earnings.'?

Various studies have shown that differences .

in formal education received by Negroes ex-
plain an important part of the black-white

. earnings differential. " Racial discrimination_

in labor markets has been documented as hav-
ing a significant effect on income earning op-
portunities of minorities. Less widely docu-
menté&d are certain market entry restrictions

such as licensing and price-fixing laws which"

‘wel eavily on Negro earning potential:
This paper will attempt to draw together
the above factors along with issues involving
independent political jurisdictions in order to
focus on the delivery 'of education to residents

* of inner-city areas. Unchallenged implicit and

< 7

explicit assumptions and propositions about
minority education which have acquired axio-
matic status will be examined. It is hoped
that the discussion will help crystalize
questions and issues that currently are too

\;ague to permit effective contemporary social

olicy to improve overall welfare of minori-
ties. ! ) )

An -initial point of departure might be to
ask questions concerning the goal of education
policy concerning blacks. In, this regard, at
least two separable questions emerge: (1)
Should blacks be edutated where whites are
educated and (2) Should blacks receive educa-

tional opportunities sxmxlar to whites? '™ The
_

37 Activities engaged in which augment future earnings constitute
investmeht in. human capital. Formal and informal education and
onsthe-job training are three chief met.hods of augmenting human
capital.

f»Investigators disagree on the magmtude of income differences
related to educational differences. Sce Giora Hanock, “An
Economics Analysis of Earnings and Schooling” Joural -of
Human Resources (Summer, 1967); W, Lee Hansen, “Total and
Private Rates of Return on Investment n Schooling.” Journal of
Political Economy, (April, 1963).

»The Supreme Court and popular chscussion consider it axo-
mauc that (1) implm (2 and vice versa, viz, “[IIn the field of
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question boils down to, does school integration
necessarily guarantee equal educational op-

portunities for blacks and do  equal educa-,

tional opportunities for blacks necessarily
require integration?

Evidence which tends to- support the argu-
ment that mtegrabed schooling is not a suffi-
cient condition for improvements in Negro
edycation comes when education is considered
as a multiplicative function of background
variables and formal education.® That is,
parents’ edncation, income, and a host of
other variables reflect real dlfferencgs in the
quantity and quality of investments made in
the home. These investments made in the
home raise the absorptive capacity for chil-
tiren to use investments, such. as formal edu-
cation, made outsifle of the home.!! '*Z There
is also ‘evidence that integration is not a
necessary condition for black academic excel-
lence. For example, as far back as 1899 Dun-
bar, an all-black high school in Washington,
D.C., ranked highest in citywide academic

~tests given in both black and whzte schools.
Dunbar’s graduates included BenJa.mm 0.
Davis (the first black general), William Hastie
(the first black Fedéral’ judge), Rebert C.
Weaver (the first black U.S. cabinet officer),

public eduauon“'separate educational facilities are inherently
unequal.” Brown v. Boand of Education (1954).

“*When we postuiate that a relationship is multiplicative as opposed
to additive, we mean some'.hing like the following: (Educahon{: a
function of hotsehold education times fofmal (school) education,
i.e, E=HyF;). Eas cmically dependent on both Hy and Fy. If He
happens to be zero, no matter what is done to F¢ the left hand term
is always zero. On the other hand if the relationship is addmve

E=(H,+F)), then wven if He is zero E can be increased by rahing
F.

"“Such household investments may include: nutritious diet,
adequate sleep and rest periods, adequate space, music lessons,

correet grammar gpoken, cultural excursions, assistance with .

homework, scholastic models and encouragement, ad iifinitum.
" James S. Coleman, “Equal Schooly or Equal Students,” Public
Intervest (Summer, 1966), pp. 70-75,
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“Charles Drew (discoverer of blood plasrﬁa),
and Edward W. Brooke (the first black U.S.
Senator since Reconstruction). '+

This suggests that school integration is not
unambigiously shown to bé either a sufficient
or a necessary condition for excellence ‘in
black education and furthq assuming that ra-
cial integration per se is not a direct goal of
public education policy, attention will now be
focused on what may be considered as “gut”
issues pertaining to black education.'* = -

The fact of the business is that there is a
hxgh degree of correlationi between low family
income, race, and poor quality eduecation.'*®
Accepting this reality, along with increasing
public 'resistance to busing and ‘interdistrict
school dedegregation, forces us to renew our

focus on ways to increase the capacity of cen- .
" tral cities to deliver higher quality education

“to their residents, an increasing percentage of
which are fninorities.

The reduced capacxt\y of central cities to -

deliver high quality education in part is due
to the higly concentration of poverty in central
cities relative to their surrounding suburbs.
The high concentration’ of poverty in central
cities can be in part explained by the growth
process of urban areas. Urban areas tend to
have
cheapest houses. Also urban central areas
tend to have, with their relatively efficient
transportation system, the easiest access. to
jobs. All of this means that poor people will
be attracted to an urban central area because
it :% relatively cheaper housing and more
jobs than any other one area.

As more and more poor people take up re-
sidence in an area there is the observed ten-
dency for city tax revenues to decrease rela-
tive to the demand for city services. That is,
the city finds that an increasing percentage of

--itg citizens are contributing a‘smaller amount

to the city coffer while demanding more and
more of city services. Therefore, if the city is

‘“Aside from integration nut being a necessary wondition for
black academie ex ce at least in the case of Dunbar, neither
was elaborate physical facilities and large amounts of financial
suppert., Tholas Sowell, “Black® Excellence—The Case of
. Dunbax, High School," The Public Iiiterest (Spring, 1974).

‘“Other black achouls with eacellent academic recurds include
New Orleans schools such as McDonagh 35, St. Augustine, and
Xaviar Prep.

' Later tliscussion will focus on policy measures with respect to
education that will weaken this correlation.  + .

.
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the oldest houses and hence the

i [
to finance an equal level of services from a

smaller per capita tax. base (assuming that
they receive no outside compensatmg aid),
they have to tax themselves at a higher rate
than do their suburban neighbors.

This response of cities to dwindling
resources tends to exacerbate its problems.
Namely, increasing taxes sets up forces to

. make matters worse in the next period. In-

dustries, trades, and higher-income individuals
find that they are able to, improve their-lot by
moving to other political jurisdictions where
the tax rate is lowe and government services
are higher. Thus, selective migration by those
who contribute to the fiscal surplus speeds
the erosion of the central city tax base. '
Further erosion of the tax base automatically
sets up forces for further migration and con-
tinued erosion of the tax base. Qlder cities
with, their large concentrations of im-
poverished ethnic minorities are under great
pressure to spend more and more resources
toward income redistribution."” Thus they
are faced with a painful dilemma: the more
they spend on the poor, the more they set up
fiscal pressures which may drive out the non-
poor, therefore undermmmg the tax base
which provides services for those*who remain
in the city. 8 If they attempt to protect the -
tax base by policies that are less distributive,
they may fail in their fight against poverty.
The problems that cities face are to a major
extent compounded by the presence of inde-
pendent political jurisdictions. In other words,
these political jurisdictions offer people the
opportunity to opt out, as it were, of the city
“club” and join the suburban club where it is
more, probable that those who doft pay for
local public services are effectively excluded
from enjoying the use of those services. Aside
from the mere presence of other political ju-
risdictions, city fiscal problems are exacer-
bated by public policy at the ‘Federal and

T4A fiscal surplus is realized when the value of an individual’s
tas contribution is gredfer than the value of the public service
that he uses. A fiscal deficit occurs when the individual's tax cun-
tribution is less than the value of services used. -

A significant portion of income redistribution occurs at the
Federal and State levels, however, cities redistribute income
through cuntributivns to public mmunce hospitals, and chnucs,
ete. -

']t would be too strong a stat,ement to say that taxes alone
cause migration, the whole geographical amenity set 13 n-
dividyally evaluated. »
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State level which subsidizes and reinforces
movement to suburban communities.

In the housing area, United States tax law
favors homeowners by not taxing
homeowners on the imputed net rental value
of their homes, it allows them to deduct
against their other incume interest payments
and lacal property taxes. Such a tax saving is

greater in the higher marginal tax bracket,’

ie., richer homeowners benefit more than
poorer homeowners. Another public policy
biased in favor of higher-income people is the
Federal infervention in the mortgage market.
This happens through the Fedéral Housing

.Administration's (FHA) pregram of mortgage

guarantee. The effect of the FHA program
has been that of reducing downpayments and
the monthly paymenfs required for new
owner-occupied housing. The program has
been administered in such a way so as to en-
courage -homeownership ‘in the newer subur-
ban areas, which has had a net effect of
hastening the flight from the cities.

Highway construction programs have had
massive locational and growth effects.

traveling ween the central £ity and its en-
virons. Therefore, public subsidies for
highways and intercity rapid .transportation
favor those who live long dlistances from the
center. The distance to work for the
nonwhite, low-income "commuter tends to be
much.shorter than that for the white, high-in-
come commuter. o Therefore, rapid transit
systems such as San Francisco’'s BART and

Highway ;:;ls:ruction has lowered the codt of
b

the proposed Metro system in Washington, -

{D.C., have the net effect of redistributing in-
come in favor of the rich and stimult
urban migration. It is interesting to note, as

an aside at this juncture, that while the above -

public policies of subsidies which benefit sub-
urban residents have no explicit racial mtent,
the effect is to foster and hasten homogeneous
grouping by race and income class. '

Along with the decentralization of the
metropolitan population has gone job decen:
tralization. (See tables 1 and 2.) In Northern
and Eastern sections of the United States

_. beWveen 1948 and 1967 the percentage change

in employment in the central city was (-) 83

*®Martin Wohl, “Users of the Urban Transportation Services and
Thewr Income Carcumstances,” Traffic Quarterly January 1970),
pp- 2143, N

»

ing sub-<¢

while that in the suburbs wgs 112,5. In the
South and West the corresponding percentage
changes were 659 and 200.'"! These data,
along with data showing population shifts,
demonstrate that the outward movement of
jobs encourages and is encouraged by the
simultaneous outward movement of the popu-
lation. The suburban relocation of businesses,
aside from population shifts, has been induced.
by other factors such as lower land rent.s
lower_taxes, and, perhaps just as unportant
lower s suburban crime rates.'s? °

Though job opportunities and higher quality .
public goods exist in the suburbs, the poor are

-effectively denied access to these opportuni-

ties. This comes about, to a large extent,
through policies that fall under the rubric of

“exclusionary  zoning.” Poor people can be -

kept out of the suburbs by provisions in local
zoning, requiring, for example,” that to con-
struct_ a single dwelling the house must be,
say, 50 feet from the street and 50 feet from
the.adjacent property. This has the éffect of
requiring a larger parcel of land ‘yvhich costs

+ o,
more than smaller parcels. Some communities

have¢ local ordinances banning the construe-
tion of multiple unit dwelhngs Others haves
ordinances specifying the minimum square
footage for a single dwelling. All of these or-
dinances, singly or in combination, have the
effect of excluding poor households from sub-
urban communities.

A number of motives may explam exclu-
sionary practices. An important motive is the
desire to exclude those who contribute to the
fiscal deficit; i.e., those who do 1ot pay their-
own way in terms of taxes. This motivation is

very strong, since local governments bear a

significant share of their public services.

Another motive for exclusionary zoning is the

desire to maintain certain community at-

tributes Such as open spaces, low-rise

buildings, etc. Though, today, zoning policy
- o

[, personally, am always amazed at civil rights organzations
and court obliviousness to and support of these kind of policies
and others which foster racial inequality.

" See, U.S. Bureau of the Census, Censas of Busuiess, 1948 and
1967; Census of Po;mlnhon 1970; Census of ‘lmzufnclmm, 1947
and 1967.

125¢e. Small Business Admlmstmtlon, Crime Aganst Swall
Business Report, transmitted to the Select Committee on Small
Business, U.S. Senate (Washington, D.C.. Government Printing
Office, 1969).




TABLE 1

DECENTRALIZED EMPLOYMENT AND POPULATION ) !

Id

WITHIN SELECTED METROPOLITAN AR]?AS

Employment (000)

Percentage Change

Siz Largest SMSA’s in -
- North and East ~ - 1948
Maimfz).ct'uring
"Central Citieg 2,386
‘Outside Central Cities ... ... 879
Retail ~ -
Central Cities ......nccee e, 1,066
‘Outside Cenfral Cities .............. . 358
Wholesale A
Central Cities ..o oo .. 640
Outside Central Cities ... S " 66
. ‘.Selected Services
Central Cities :..... .. ecev e o 508
Outside Central Cities ... ... 88
Total Four Industries ‘ “
Central Cities ... .. e e 4,600
Outside Central Cities _.: 1,392
Population (1950)
" Central' Citie ... ...\ 17,038,000
Outside Central Cities e 8,306,000

1967 - 1948-1967
2,019 ~ 154 .
1,642 ~ 86.8
- Y :-'.f‘
908 . — 148 .
81 - 1124
599 - . — 64
243 . 247.6.
692 - . 36.6
i 271 207.6 |
N I
4218 . . — 83
] " 2,957 1125
(1670) 2+ (1950—197'{
. 16,119,000 - 54
17,064,000 105.4
- ¢ s

~

Sources: U.S. Bureau of the Census, Census of Manufacturers 1947, 1967; Census of

Business, 1948, 1967 ; Census of Population, 1950, 1970.

does not have an explicit racial exclusionary_

"intent, it has a racial effect to the extent that .

race is highly correlated with income.'® This,
incidentally, makes public policy quite dif-
ficult. It raises important constitutional
questions regarding free association among
individuals. to group together and tax them-

- "These policies are “racial” o;\]y to the extent that minorjt:ies.‘as

a percentage of ther population, are more highly represented
among the poor. On the other hand, nearly all of the suburban
poor are white, suggesting the presemce of explicit racial dis-
crimination in housing. ..

, 577192 O-LT - 7538

i

selves for the purposes of provxdmg public
goods with certam attributes.

People’s preferences for public goods as
well as private goods differ, However, the
overall rdmifieations of these” differences in

taste are not the same. For private goods, it

pays the ‘individual to enter the market to

. exchange with people whosé tastes differ

from his own. This allows him to realize a
greater level of satisfaction. However, in the
case of,publicly produced goods, it pays him

‘ 107
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~' Six Largest SMSA’s in ,

. . . * TABLE 2

- S"*,\"!‘

Employment (000)

T
DECENTRALIZED EMPLOYMENT AND POPULATION .
. WITHIN.SELECTED METROPOLITAN AREAS

" Pe'rce}ztage Change

Svuth and West 1948
. Manuf‘acturing), )
* ‘Central Cities .o 400
* Qutside Central Cities ......... ... 294
" Retail ’
+ Central Cjties .............. emeemesmernen . 852
" Outside Centzxal Cities .......... ... 160
o
Wholesale- ) - -
Central Cities .z 198
' Outside Central Cltles ................ 38
Seleéted Services . *
Central CitieS — oo oo 130
Outside Central Cities ......... - 86
Tatal, Four Industries : A
Central Cities v’ oo '+ 1,079
Outsuie, Central Cltles .............. "'52‘8
Population * - (1950)
'Ceni;ra] Cities .occoereceeee. 4,973,000
Outside Central Cities ............. 4,092,000

’

1967 > 1948-1967 .
\-&;

- 765 , d
L "oz

458" 30,0

376 134.6

253 28,0 \
P 128 242.1

- . h .
~ 814 T 1419

326.8 '

154 - 8
Ve

190 - @
1582 . 199.6 °
(1970) . * (1950-1970)- -

. ¢
7,358,000 - - ,48.2
N

9,167,000 -

Sources: US Bureau of the Census, Census of Manufacturers 1947, 1967; Census of
Busmess, 1948, 1967 Census of Populatzon, 1950, 1970.

t.o associate only mth persons whose t.astes
are similar to his own. This is true because
with public goods there is a collective sharing
of the burden and if he associates with people
‘with similar tastes it is less likely that budget
and expenditure decisions will be .offensive to
his or his associa?®%*interests.

Thus, it becomes economically efficient for
pe0ple with: mmxlar effective demands for
pubhc goods to group (reside) together. The

108

presence of independent political jurisdictions
facilitates the coresidency of  people with
tast® similarities. In effect, the choice of com-

munity becomes a method for the registering .
of tastes.for public goods, j.e, households

“vote on their fee " for pu‘bhc goods, 1%
Therefore, the presence of different local
political jurisdictions allows _households ' to

1See Charles M. Tiebout, “4 Pure Theory in Local Expendi-
tures,” Journal of Political Economy (October, 1956).

\
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achieve budgetag opt:ma for the cons(imp-
tion of public "goods. For exaiple, ,the

presenee- of communities placing _different

"

most high-income .residents .gone, the ciiy is
financially able to provide a lower level of
public services, but on the other hand it can

budgetary allocations for schools allows those

-~ who do not place a high value-on school ser-

vices—e.g., senior citizens, *businesses—a
larger measure of choice. Thus, the presence
of multiple local authorities makes it easier to

- - resolve confhctmg preferences for public
- *  goods. ‘et

Thus far in our discussion, we have
highlighted some of the issues relevant to the
relationship between the central city and its

suburbs. What is shown is that there is a sig- .

nificant interrelationship between central ci-

ties and their suburban communities. This

boils down to the fact that in their. policy
decisions urban,areas must take into full ac-
count the policy decisions and reactions of
. suburban communitfes. Therefore, any urbanr
policy which seeks to increase the provision of
any publicly financed service must have as
tts immediate ubjective functwn the creation
of a fiscal surplus.'™ This means that people
who contribute to the generation of a fiscal
surplus must be kept within the city. If peo-
ple who contribute to the fiscal surplus are
observed migrating to suburban communities,
the urban fiscal strategy has failed. s
In other words, rational fiscal strategy (tax-
sharing schemes and public, service distribu-
tion schemes) require that consideration be
given to suburban migration of high-income
citizens and thereby recognize a trade-off
between wealth redistribution and tax base to
carry out that redistribution. These fiscal
strategy considerations are quite independent
of who (high-, middle-, or low-income, black or
. white) rpakes up the dominant political coali-
\tion. Rational fiseal strategy- pertains t%the
city’s solvency; it -has nothitg to do with
. ethics concerning “justice” or “equity.” For
example, consider a city’s fiscal strategy hav-
ing equity as its objective; say, equal distribu-
tion of public goods. If, in.the attempt to
. achieve its equity objectives, the city manages,
. to induce its high-income residents_and busi-

« nesses to migrate to the suburb§, thereby

eroding the fiscal base of the city, ‘what can
be said about.the goal" qut.e possibly with

1% See note 146.

boast that its citizens receive equal shares of
public goods. ¥ .

Optimizing fiscal strategy may require the
presence of certain inequities. These inequi-_
ties may be necessary in the tax-sharing pol‘
iey, e.g., violation of the “ability-to-pay” prin-
ciple. Or the inequitiés may involve dif-
ferential distribution of public goods. In other
words, optimizing fiscal strategy may not per-
mit the development of norms which apply to
all neighborhoods. Such fiscal strategy which
.preserves_the fiscal base of the city by
unequal t?eatment of unequals may benefit
low-income groups who initially seem to be
harmed. For example, it may be good fiscal
strategy to provide higher quality schools,
better lighted streets, and higher property
rights protection in high-income areas.

Ancther potential fiscal strategy which
deserves attention involves methods which in-
crease the cost for individuals to set up inde-
pendent political jurisdictions. This strategy
requires that, the city fully take into con-
sidepation its monopolistic powers.in the
provision of certain publicly produced™gbés.
If those who consider setting up independent

" jurisdictions are made aware of the costs of .

making purchase arrangements with the city,
they may reconsider. This strategy has direct
implications for city, pricing of water, sewer
line connectlons extended police and fire ser-
“vices to suburban communities.

Other strategies to increase the fiscal sol-
vency of the city involve appropriate exclu-
sion measures such as user charges for cul
tural amenities such as museums, symphonies,
parks, and theaters. These measures should

be taken so that suburbanites who are not re-

sidents cannot benefit from.city scrvices
without contributing to the city’s tax base.

To summarize what we have said so far, ra-
tional or effective fiscal strategy for urban
areas yequires explicit recognition of the
presence of suburbs. This means that thes
political coalition, the{ formulates city policy

should take into acclouﬁ' the . trade-offs

“Therefore, the city officers are faced with the,nge-old quéstion
of whether an unequal share of something is better or worse than
an equal share of considerably less,

< . 109
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between 'various policy objectives. That is, to  having to purchase a $30,000 or $40,000 house S
assist its low-income minority population it  which in all probability may be well outside of * |
must fully understand the behavioral charac-  his financial capabilities. In other words, he : ]

teristics of its higher-income nonminority
population. When formulating policies to im-
prove the delivery of services to the poor, the
city leaders must ask what will be, the effect
of thls pollcy gn the nonpoor populatxon which

TR many nenpoor people will find it beneficial to
. ° migrate? Will the tax base that they take
with them be replaced through Federal or
State grants? Leaders must ask: Will this pol-
icy to aid the poor be effective? The answer
requires evaluation of both short term and

long term effects.
What is seen, by some, as a dlsadvamage of
- independent zohtlcal jurisdictions is the
unequal consumption of certain public goods

Bradley case is one such case in point. The
proposed solution was to reduce educational
inequalities between jurisdictions by reducing
- the autonomy of the jurisdictions surrround-
ing Detroit; i.e., through interdistrict busing.
The point to be consjdered in the following
paragraphs is whether busing is the most ef-
fective remedy for educational inequality.

Let’ us begin the- discussion by comparing
the choices between public and private goods
for the low-in®dme resident of our urban
areas. By virtue of the fact that a person is
poor medns that he will be forced to consume

" a lower quality of- some goods. But with
private goods he will have a relatively large
choice spectrum For example, if low quality
cars are sold in his neighborhood, he has the
option of going to another store in perhaps
some other neighborhood and purchase higher
quality cars. He may pay a hlgher price whicht

";mll require him to do without other goods,
but the point is that he has this freedom to
talor Jus budget. On the other hand, suppose
the same individual wanted higher quality
cars. ‘He may pay a higher price which will

T

same individual wanted higher quality educa-
tion for his children. (%» en the presenuduca
tion system, he W have, to move” to
another commumty which would entail his
’

110

tes—to the fiscal surplus;—ie; how- __consumption of educahoru:eqmres atleasta

in the metropolitanwide area. The Milliken v. .

" private sector. Ih other words, they publicly
‘finance the building but allow the actual con-
, struction to be done by private firms.

- derstanding of education issues because popu-

require him tp do without other goods, but —¥raudulent education.'s" The typical city
the point is tHat he has this freedom to tailor
.Iris budget. On the other hand, suppose ‘the’

) th quality “elothing, some hugh quality foxl consumption, etc.,

has little or no_effective choice of schools. He
has to send his child to the school in the lo—
cality in which he-resides. '**
To understand how' low-income families .
may.be given more effective choice ‘iri the -

baf2f discussion of some of ‘the .issues sur- i
rounding its delivery. There ard a number of '
legitimate ;justifications for public SubSldleS to
primary and secondary education; primary
among these are that the benefits of educa-
tion exterf® beyond those actually receiving
the education and that a child’s¥uture income
potential should be independent of his current
wealth. However, a déar distinction must al-
ways b€ made betWeen public or colléctive
ﬁnal%cmg of education and public production
of éducation. The one does not necessarily
imply the other. They are two separable is-
sues as can be seen in the following example.
Cities may provide municipal buildings
through taxes levied on their citizens, but sel-
dom do .cities Yetually build- the buildings.
They generally lpave the construction to the

This disti }ctmn betw n public financm.g
and public“production is crucxal to the un-

lar public opinion always, unquestioningly, as-
sociates public financing of education with

pubhc operatxon of education or production.

‘Hardly” ever are questions asked ,concerning

the comparative efficiency of a publicly

financed but pnvately operated education .
system.

The public school systems in most inner-
city areas have been objects, of chronic com-
plaint for many years. Given the nature of the

service that they produce, it ig inevitable that v
they .be under attack. Mmorlty youngsters ,
leave the system with what constitutes a - ‘

137 If low-income minorities were forced to consume private goocls
only from stores in ther neighborhoods they would be much
worse off. Social observers should ask themselves: Why is it that
i’ poor neighflorhoods one observes some high quality cars, some .

"put o high quality schools?
This serves to exacerbate already complex social problems; e.g.,
does a graduate fal ta get hired because™of incumpetency or ra
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‘of physical plints and teachers

co
response 1s to put morg resources m the form
ifto the
system—yet the disparities remam and per
haps get worse. '

The effective solution to the education
problem in urban areas is one that gives
parents greater control over the ‘education of
-_their child. The control. should be of such a

- - L . =4

‘ " Another featyre of the voucher system is
that, motl\late& by profit -incentives? school

admunstratﬁrs would be, fmrefoneemeém-——ﬁr—r—-—

pleasmg Ravents (clientsy because they would

~be effectively _ penallzed if they did not.
- Teachers -in such a system would be pald ac-
- cording to merit. Those that. could not attain

the level of _competence. requn'ed by the par..

»r

“hature ‘that the mdwxdual parent, at relatively
lowcost, can penahze incompetent educators.
In other words, an effective system for edu-
cat,lon would permit a parent, who sav}?tﬁat
his child was not being educated proper¥, th
choice of placing his child in another school.
Such a method has been proposed but
never widely considered.'® This system, in its
pure_y_ﬁmn, \x,ould have the State issue to
parents education vouchers sufficient to cover
education costs.'s' States and localities would
no longer operate schools. Private enterpnse
would take over the operation of schpols.
Parents would then 'be permitted . to send
their children to any of the private schoolk.'® *
It is natural "to expect that some private
schools will provide higher quality educatiion
than others and charge ihore than the State.
voticher allotment. This, of course, means that

ticular private s¢hool would be fired.™ ‘

Another feature of a pnvat.ely-,run sehool is
that the school manager could, without first
consulting a remote central authority, tailor
education programs to suit differences in

' learmng abilities between children. He would,

 high-income people wﬂl tend to cohsumel\a :

hlgher- quality education than lower-income

‘people. But some poor People would stand
better chance of getting higher quality educa
tion. For example, a Negro living in the inner\
city can, if he decides torsacrifice, ‘consume \
the same kind of car or suit that a rich subur-’
banite consumes. But he cannot as easily
under the present system provide the same
kind of education for-his child that the high-

" income suburbanite chlld consumes. Under

5.

. W Milton Fri

the proposed voucher system he has the op-
tiom of: foregoing other thmgs and adding -to
the Voucher. ' - .

. cial discrimination? This is a difficult question to answer given
" the nature of public education received by minorities.

One might note that public schools in m:ddle— and high-mcome
areas do the *job” and sek, why can’t innergity- public schools do
the same job? It scems to me that public schools-n the mner city
are increasingly being asked to take on the function of parents,
which lies beyo, i ctive capacity.

an, Capitalism and Freedom (Chicago: Universi-
ty of Chicago Press, 1962), pp. 85-107. |

\

\

i " The vouchers could not 'be redeemed for ftems qther than tu. )

tion.

"2 Note that withehe food stamp program, as oppused to the old
government surplus food prugrams, pour peuple have more chuice
over the kinds_of food received and the kinds of stores to shop,
ie., they are better able to achieve budget’ optima.

’ l
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also, 'haVe control as to .what type students
and what type problems his school could most

adequately cope w1th. For example it has

been reported that in many schools in many
classes up,to 60 or 70 percent -of classroom
time is spent on discipline. Howéveér, the per-
-ceptage of children causing the disciplinary
- proplems is relatively small. Dueb the-fact
, that administrators cannot expel the problem
atqdents (short of some extremely bizarte oc-
‘gurrence), less education is received by the
“ponproblem-students. ~
" Another feature of the voucher system is
that it addresses itself to and simplifies cexr-
tain legal issues that have plagued the courts.
Cahfomlas Serrano v. Priest raised issues
concermng equity matters pertaining to vana-
‘tions in .per pupil qucatxon expenditures. A
stateWIde voucher system providing equal
vpucher amounts per pupil would seem to be
a simple remedy towards the correction of in-
equahtxes In_sum,-a voucher system would,

e the_control of education out of the hands

administrators and teachers and put effec-
tive control over educatnon in.the hands. of the
client; ie., parents. '* -

the simply,-a good deal of problems faced
by rmpinorities are explained by the fact of

"’Theproblem thhteacheruhnamw lsnott.hntheyueno't
hxghenou‘ghbutd\atﬂ)eymtooumfmnmd rigid. That is, in

" competent teachers sre overpaid and competent teachers are un-

derpaid. This brings up the point why teacher’s unions wauld re-
sist this kind of propoeal—-speml]y talented peraons are always a
minority.

4 Positions taken against a voucher system, th.tt have come to
the attention pf the writer, essentially boil down to the assertion
that parents-da riot know what‘isinthebatinteratof their chil.
dren ot parents should not have the effective choice as implied in
& voucher system. Dissenters usually argue that only educaturs
know what h best for educators. Would not this later position
also justify the election of Jesse James. as town sheriff? .

111
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poverty Poverty, ltself is j ‘the main chused
by individuals either haying nothing fo sell
" that is highly valued by the market or having

something to sell but not having access to the

crea{i’hg,,’.’&he amount of human capital em-
. bodiéfh i the individugl through formal and
,mformal education. The second is ,solved by
improving individual jaccess to the market
_througli‘ the removal of artificial market bar
iers, The latter, free market entry, as a mea-
sure to. promote racial equallty nd equality
of opportunity, has heen lakely ignored by

markgl}t:(l_;‘he first is gegerally solved by in-

both the courts and civil rights organizations. .
s represent

Licensing and franchising
one kind of artificial market restriction. The
law prohibits individdals from plying a .trade
‘unless they are first given perfnission fram a
State authority which is.usually controlled by
incumbents in the trade. Licenging laws effec-.
tively allow incumbents to legiklate out of the
market their potential compétitors (it is .a
form of colluswn against potential sellers).
, Requiring a license to practice- a trade
. generally permits the use of personal at-
tributes such as race, sex, or, national origin to
play a greater Tole as entry criteria. .

That licensing “has a racial effect can be
easily seen if we compare, say, taxicab owners
"as- a percentage of black population in
Washington, D.C., versus, say, Los Angeles or
_Chicago or New York. In Los Angeles there
are no black-owned cab conipanies. That city
has granted Yellow Cab Company an exclu-
sive franchise which permits no othep cabs to

operate within the city limits..New York per-

mits other cab companies to operate in the

city limits; however, a “medallion” or ermlt,
.whlch has been known to.cost a hi

$30,000, is first . required per vehicld.

Chicago and Baltimore a similar permit costs
in the neighborhood of $14, to $18,000.
Compdre these fi g'ures with entry costs in
Washington, D.C., of approxxmately $500, plus
an automobile. The taxicab Business is a
financlally lucrative business requiring a rela-
tlvely low skill and education level. A numbgr
of other economic activities potentially availa-
ble to- minorities are thus circumscribéd by
certification or hcensmg requirements, eg.,
. cosmetology, beer or whiskey. dlstnbutlon, ete.

112

A.nother market entry restriction havmg a
deleteripus” effect. on minorities is laws that
govern the condltlone under which a person
may sell his labor. Foremost among these
lays is the minimum wage law. The minimum
wage law has effects that are especially

" harmful to mmontzes First, it reduces the op-

portunity for persons,, ogpeclally mmpnty

.youth, to gain meanmgfu‘l'\ education; ie., on-

the-job.education. Minimum wage laws creal,e
this effect by making it unprofitable for em-
ployers to hire piople whose output is not
worth the minimum wage. For example, if the
prospective job candidate’s optput is only
$150 the employer can pay”that amount to

. sta;t and ,thereafter inerease wages as

productivity increases,. The minimum wage
law in effect says that, if one’s output is not
worth $2.00 per hour he is not worthy of a
job. ¢ -

The mmun wage Jaw contnbutes to ra-

,claldlscnmmatl nmhmngtThatls,J.fanem'

ployer knows tHat he must pay $200 an hour
no matter who he hires, he is more likely to
indulge his racial preferences. '™ To attack the~
‘minimum wage law normally brings raised

_ eyebrows because most think of it as a moral

or ethical prerequisite to employment. The ef-
fect, hence, isHargely ignored and its intent is

i pralsed However, even the intent of the

minimum wage law can be questloned Con-
sider that some suppose that low-skill Tabor is
a substitute for high-skill labor. For example

*an object could be made either by hiring one

hlgh;skxlled worker or three low-skilled wor-
kers. If the daily wage is $13.00 a day per
low-skilled and $37.00 a day for a high-skilled
worket, the firm seeking to minimize costs
(maxmnze _profits) will hire tlie hlgh-skllled
worker since labor costs are $37.00 compared

" to $39.00. The high-skilled worker may im-

prove his wealth by lobbying for a minimum

“wage in the trade. Of course his stated’
_ motivation will be that of “fighting aworker
explmtatxon ”.providing a “living wage,” ete,

1% Black teemge labor force participation in 1940 execeded thatof,

white, Iri 1950 a 75 cents an hour minimum wage was estabhished,
black teenage labor force participation pped, and bhclg
teenage unemployment rose to 20 percent higher than white. In
1940 black teenage unemployment ran around 8 percent in guud
times; now, it runs around 24' percent. See, Finis Welch, =
“Minimum Wage Legislation in tbe United States,” Econonue
Inquiry (Septembes, 1974).
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Suppose his lobbying brings the legislation of
a* $20.00 a day legal minimum. The high-
skilled worker can now demand $59.00 a day
and still retain his job, wherein that would
not have been possible befure the enag:tmem.
of the law. /]

This example bect)mes more ‘than a pedantic
device when one asks, who are the. major lob-
biers for increases in A\e
answer turns out to be labor unigns. Then the
question blecomesu hy are Iabor unions.so in-
terested /in- inc ing the minimum- wage, ;
pamcul lly in view of the fact that most, it"

- . not.all, 1of their members earn wages far in
excess ,of the proposed minimum?* Are labor
mons&g};}o have hada long hlstory of dis:

Y c_rxmmaﬂen against . blacks and other minori--

A somehow now concerned W1th their well-

e * Bfing? ' It is doubtful.

It seems as-though a primary emphasxs of
Iegil and civil rights policy should be that of
gua:*anteemg free access to markets through -

: *’th‘e removal of artificial barriers.’ Such

-removal would contribute significantly to the
‘solutxon and.amelioration of some problems.
-that plauge minorities. 4
"This paper has taken the position that .
minorities suffer worst ‘when resource alloca-
tion occyrs through the political process. This
follows almost axiomatically when one con-
"siders that in a majoritarian democracy politi-
cal decisions reflect the preferences antl per-
ceived mt-erests of the majority and not
necessanly the minority. Suceessful political
coahtlons ‘can be made between the Negro
Jnmontv and the white ma_)ont), on lssﬂes
that are either msxgmf' icant or on issues
where whites and. nonwhites hold similar
v1ewpomts For example, Negroes could ex-
pect largetscale Northern white support
(popular and Ieglslatxve) against the more
flagrant ' d:senfranchlsement in the South,
-such as pubhc accommodation, voting rights,

»

“‘Wurther mvidence of the eﬂ'ect of aettmg migimum w'\ges
" comis when one looks at the"case of labor unions. in South Africa.
. South, Africa has job reservatign lnws in the building induatry.
Hovwever, recently builders have been ymonng these, Livs and
; - hiring blacks Blacks are paud 39 cents an hour, while that pad to
. whites, is $191 an hout. §White workers secing their Jobs
# threatened’have proposed an equal pay for equal ‘work Jaw which
"+, wuld redulre that blacks be pald the same wage as whites. Sce
Mohr, “Rightist South Africa Unions Assail Racial Job
eic York Tunes, November 28, 1972,
t some mininfum wage anyone is unemployable®

.
. « .
.
*
h l
. ) B . . .
.
v, . .

legal minimum? The .

lynching, etc. These legislative acts have long
been a paft of the Northerner’s way of life. .
« On the other hand, I do not feel that popu-
lar national support on issues such as interdis-
trict school integration, open occupancy hous-
ing, and forced nelghboxhood integration is
¢ f&rthcommg This is because t.he majority do
" not percexve these measures as being in' their .
best interests. The Negro, now, must Jook to
' the marketplace to improve his relative stand-
| ing in society. Several characteristics of the
marketplace that contrast significantly Wlth
" the polling place have wide Jimplications for
minorities. (1) In the marketplace power is
moie evenly distributed (a dollar is a dollar).
(2) Costs and benefits are an individual affan',
‘people can offset certain costs through coms-.
* pensating” "variations. °(3) Individual
preferentxes for, race are paid for by the per-
son haVing such preferences. By contrast in
the national polling arena‘an individual cannot
affect behavior unless he/af%t\xﬂﬂuences the
majority. In the political d¥ena, one cannot re-.
gister the intensity of his preferences, since
he has only one vote to cast (if he wants more
of a private good, he can register the intensi-
ty of his preferences by offermg more‘o]-
lars) Cw
Future strategy for minorities Should con-
stitute measures that remqve artificial bar-
riers to market entry. These measures--in
their sxmplest. form would require strict ad-
herence to the U.S. Constitution and Bill of
Rights or maybe an amendment to the Con-
stitution such as. “All States and all in-
dividuals or groups of individuals .shall be
prohibited from interfering with all vvluntary
exchange between two or more consenting in-
dividuals.” - .
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DR. WILLIAMS. I will be very brief on my points. On the issue of minority educatlon, Ial
ways ask myself, what are the implicit goals having to do with public pohe) and minority educa-

tion? T thmk we have to senously ask, is our objective integration so everythmg,looks nice, or is.

our objective hlgh quality education for minorities?

It strikes me that the one does not necessarily imply the other. The ‘integration does not

necessarily imply high-quality education for minorities. Segregation does.not necessarily imply
low-quality education for minorities. ' '

There is evidence that I w111 bneﬂy comment on that blacks gt other times in our history
and currently have made great strides in education in essentially all black institutions. Du}ibar
High School was one such institution before the Broun v. Board of Education decision, and
after that the quality of education at Dunbar went down dramatically. There are several schools
in New Orleans that have great track records on minority education. It seems that it is possible
to have high-quality education in all-black schools. -

-

Notions that make me think that integration will not necessarily imply high-quality\ educa-

tion come when you ask what the production function for education looks like. If you think
there is a mulf.iplicati»e relationship among variabled, one realizes, for exampfe, that education
is a function of household education times formal education. If household education is zerv, you
can raise formal education without. having X impact on total education of the individual. The
eviderice that I see—and I am not an expert on education—suggests that mteg‘rat.lon is not a

s =sufﬁc1ent condition for high-quality education for blacks. I think, since we have that kind of _

evidence, we are forced to ask the question whether the cost of attaining school integration is
worth it i terms of payoffs. I think we need to ask ourselves instead, how can innér-city arens
increase their capacity to deliver high'(qualit‘y education? What forces us to ask this? What is

4

high-quality -education?

I prepared quite a bit of material on fiscal strategy, but I think I am going to summarize it.
. We have to create a figcal surplus. That is, we have to.devise ways of keeping hlgh~mcome peo
~; ple in the city rather than forcing them to flee to the suburbs, )

L) ﬁﬁa ~
There are several ways to force people to flee to ‘the suburbs One way is to pursue « pohcy

. of “equity.” That means cities arg faced with the dilemma as t.hey try to engage in more and

more redistribution of income: They set up the circumstances for }ngh~1ncome people to leave
the city. As high-income people dve the city, it lessens the city’s capacity to engage in income
redistribution. So, a city manager is faced with a very difficult dilemma that forces him to
recognize in his policies thie presence of independent political jurisdictions.
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There are several policies that I mentioned in the paper that city managers (2% do in order
to keep high-income people in the clt) One might be perhaps to ignore certain kinds of equlty
norms and try to not to pursue global equity norms. For egample, in Washington when 1 lived
here, many people complained about the building of the Kennedy Center. They said that the
Kennedy Center was.fot high-income whites.

"We want to provide high-income people with the kinds of thmgs to keep them in the clty if
we can benefit from their contribution to the tax base. Another way that the city can improve
its resources to deliver high-quality educatjon is engage in monopoly prices or resources. Many
cities supply water and electriéity to suburban areas. They can exploit their rnonopol) position
by perhaps charging higher prices. R .

I want to really talk about the osition of the minority person in the marketplace versus
the polling. That forces us to look atiducatlon policy, namely, in the way that we produce edu-
cation. - J

What we would like to throw out to thxs audxence isa suggestlon that was made by Mllton
Friedman at the University of Chicago. He Sﬁzggebbs that one way of dealing with the education,
problems of minorities is to have a voucher sssbem. 'That"is, let the_State divide up per capita
expenditure on education and let the S te, gwe parcnts a vouchey, and we get nd of public
pz/-pdgctlon in schools. The benefit of a vou her system 18 it would put-power in the hands of the
parents instead of in the hands of the sch ‘officials. N

Parents would have choice. It would also deal w1th the problem of unequal ﬁnancmg of’
schools. For example, in the State of Michigan, if vouchers were given to each parent, nobody
could say minorities are given unequal educational financmg by the State. <

Finally, in Yhe paper, I point out near the end qulte simply the problems of ‘minorities have
to deal with, namely, the problems of poverty. What is the cause of poverty? Poverty is perhaps
caus‘c;‘ by two things. A person may have ,nothing to sell. Another reason ig he may have
something to séll, but he i% not allowed to sell it. A cl’assmal example of the latter cause of
poverty is certain kinds of restnchonsplaéed on rnarket entry . .

For example, if we look at Washington, we will see a lot of black-owned cab compannes
Leok at Los Angeles. You don’t see any. In Chlcago, you see a few. I Baltimore, you see a few.
Somehow in Washlngton, there are a number of black-owned cab compames You might ask are
blacks more ambitious in Washington than elsewhere? The answer "would have to be no, then
why? For example, in Los Angeles, Yellow Cab has an exclusxve franchise to operate in the city.
In New York, one has to have a $29,000 medallion to own a cab. In Baltimore, $14 000, ete. In
Washmgton, it turns out all you need is $250 and a car.

It seems that the Civil Rights Commission, people whd are concerned w1th the problems of
minorities, might be concerned with these kinds of issues where tlle»State or government has
acted or people have been able to use the government in suchft¥vay as to maximize their own
wealth. One can always improve his wealth position’if he can exolgde his competitors.

Another example. of viglations of peoples’ constitutional rights is ‘the rmmmum .wage law. I
think that the. minimum wage law is the most antiblack law on®the books i in the United States. I
would need a chalk and blackboard to go through that ‘completely. Let’s try guilt by association.

. In South Afnca, they have job reservation laws in the construction mdustx;y Recently in South

Africa, there has beén a building boom. Many of the contractors 1gnored this law and are hiring
blacks. The wage blacks are gettmg is 39 cents an hour; whites are gettmg $1.91. The labor
union, which is white, is upset by this competition. They have lobbied for an equal pay for equal
work law. If they get wages of blacks up to $1.91 an hour, it would pay the¢ employer to dis-
criminate against blacks. The ultlmate effect of minimum wage would be to lower the cost of ’

-

employers indulging- their racial preferences , .- -
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Another effect is in 1941 the black teenage Iabor force participation rate was greater than
that of whites. With each increase in the mlnlmum wage law, the labor force participation rate _
of blacks went down. The effect of the minimum wage law has been to deny black teenagers
market entry. That means they have been demed meamngful educatlon, such as on- the-Job
training.

One thing I would like t.o say is that even though the stated mtentlon of the minimum -

wage is not to discriminate against minorities, 1ts effect is to foster dlscrlnunatlon As far as I
am concerned, I dor’t care about good mtentlons, 1 care about effect.

I would like to say this. A major ‘focus of the c1v1l rights effort of minorities should be to
take the deaslonmakmg out of the. pohtlcal arena. When decisions are made in the pohtlcal
arena, they are made by majority rule. I suspect majontles will have thefr interest at heart.
Minorities will always get injured the most almost by definition. In terms of the whole educa-
“tion bit, I would ask you to make the following kind of empirical test. when you walk around
the ghettos in Washington, North Phﬂadelp'ﬁxa, and New York, ask yourself the following
question. How come I see more nice cars in the ghetto, some nice houses, and some people are
consuming some nice food, but no nice schools? 4

‘The answer has to do with the following. How are cars and clothing . dlstnbuted and how .

are schools distributed? Schools are distributed by the political mechamsm, and cars and
clothmg are distributed by the market mechamsm enever the mmonty,enters the majority
game, he is apt to lose.

CHAIRMAN FLEMMXG. Thank you very much,’ Professor Williamns.

I will now recogmze as the first reactor Jeralyn Lyle "asslstant professor of economlcs at
American’ Umvers1ty € : Co- -~

DR. LYLE. Thank you, Dr. Flemming I am no Jonger with American University. I am now
with the, Inter American Development Bank. I have to say to you, my comments represent my
personal scholarly reactions to Professor Williams' paper anQ do not represent any position of
the Inter-American Development Bank.

. CHAIRMAN FLEMMING That. will be duly notéd in the record

DR. LYLE. I have thiee basic reactions to your papet, which I find well written. I am very
surpnsed about your being enamoured of ,the market mechanism and vur prmclple of harmony

of interest in pursuit of one’s own voluntary way of exchange.

-

«

We do such things as try a voucher system for education in the Umted States or eliminate ‘

the minimym wage. I would like to focus on this particular idea as™a solution to minority,
economic inequality, maybe in an effort to refute your posltlon I will pomt out to you, as you
said at the end of your statement, when one is jn the minority, and is not tradmg with the same

comparative advantage that the other person trades, with, we don't expect to be successful in

the market we trade in. : - .
. In education, I think it may well be a voucher system could accomphsh a lot of objectives
relatmg to educatlon, but. none of the education that has to do with mlnonty people s speclal
concerns: <

I think the paper could be greatly strengthened by fun.l\tr;atment of whether th reisa

relationship between viewing education purely as a consumer gdod, which is what the! voucher
system would do, and generating some sort of equal quality of “education among the various con-
sumers of it in‘this particular economy. I see no relationship at.all. Iu(hmk a voucher system has
some strengths, none of them having any relationship whatever-that I can see to racial equality
" and quality of edueation.

One of the results that mlght be very troublesome for us in this country would be a ten-
dency to make education more commercial than it has aqueady become — tha,t is, to play into
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what has been a great tendency for business schools and law schools to turn out people who are
not so much scholars or who really have not learned a partxcula.r cultural and mt.ellectual tradi
tion but packaged for what employers m'soclet.y seem to want. I am concerned ‘with a voucher
system as to what it wopld do with curriculum more than equalizing inequalities.

The argument t,hat. we can strengthen minority equality obJectAves by eliminating the
minimum wage I find ast.oundmg There are about 50 million clt.lzexls ‘of this economy who are
economically active, who work full-time year round, but who are earning less than $4,000 per
year per family. That is, there are large numbers of working poor people. A whole lot of those
people are minority persons.

, To eliminate. the minimum wage may enable people to get off p.nemployment. and ggt. on a
working income. I would rather be on unemployment and have it extended to make the same

_thing I.can get in low-wage employment. I think the elimination of.that would add to the ranks
,'of the working poor. It would not do anything to change income distribution between the races.

So, those are my_two reqct.lons to.the whole 1dea of makmg the system more marketable or
interesting. A lot of the laws we hdye that are especially economlc laws were written to\’
mitigate the viciousness of the market, where people who start out in a weak. bargaining posi>
tion end up in a weaker position. The minimum Wage is certainly one of those laws.

My next reaction to the paper is that it is interesting to worry about problems of what we
can. do to change characteristics of individual entrants into the la'bor force, such as creating
more equahty in education.

_« I'find the tone of the paper is based on a misperception about the structure of the Amer-
ican economy. The structure of the economy is such that a g'reat. deal of changing of economic

,..equallt.y rests in gett.mg leverage over the mul”t‘.mat.lonal corporation employers, who are the en-
-gine of econonfic growth in the United States and, in fact, in the industrial world. I think a

major coencern now and the next several decades is a displacement in the domestic labor force as
multinatiionals move théir operations from, fhis country to elsewhere and bach We have

. problems that will affect. the employability and i income and eammg power of nunont.y laborers

more .than any other group in this. pa.rt.lcular dwplacement. process tﬁ& is going on. They wﬂl be
the first hurt and the worst hurt in this process. < e
Thirdly, I think the paper overemphasizes the microeconomic framework for analys1s and

‘ overlooks the most compelling macroeconomic concerns of our day The first. compelling concern
_is the phenomenon of the international corporation as a ma;or source of jobs and economlc
- security. Second is the overwhelming problem of global inflation. I think that to eliminate the

minimum wage, which does all ‘of those things wluch prov1de an income floor to workers who
are often kept out of t.he most promising positions, is very, very dangerous, especially ina
period such as the one we are entering into. I would like to hear you talk about the
macroeconomic lmpllcat.lons of your partlcular suggestions. Thank you

CHAIRMAN FLEMMING.Thank you. _

[Dr. Mabel Smythe, vice president of ‘the Phelps-Stokes Fund, was unable, as scheduled to
attend the conference as a reactor. She submitted the followlng commentary:]

In react.lng to Prfessor Williams' thought-provoking paper, I should like, at the risk of
some repetition, to focus the analysis on one aspect of Milliken v }mdley its impact toward

.isolation of the cent.ral city from its suburbs and reinforcement of the image of that city as an

impoverished minority community, with a future of declining employment and capital, as con
trasted with that of the suburbs as predominahtly white, middle-class areas of growing employ -
ment, rising land values, and increasing economic activity in general.

Milliker offers precedent, for emphasw on discrete arbitrary barriers in a situation which is
clearly a continuum, with the fnnges of the center blurring mto the nearer suburbs without
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sharp demarcation. The Milliken emphasis on boundaries fosters artificially ﬁgid Separation, ac-
celerating the process of capital drain, job flight, and industrial removal to the suburbs. The ’
sociopsychological separativn uof the two populations reduces the ability . of economic institdtiuns, '
government and schoolg to provide adequate contact and experience mth a variety of mdustnal

and ‘commercial opportunities, it reduces the likelihood of attracting new mdustry and en.

. courages persuns with higher levels of skills and abilities to move over the line into the suburbs,
leaving behind a pool of unskilled and semiskilled with less opportumt) asswiate with those .
~ whose skills are more saleable. C :
. The fact that opportunities for hlgher wage employment ‘'will be perce ved ag greater inthe

suburbs can be expected to exert strong pressures on skilled, gducgted, ambitious wor~
kers—minority as well as white—to leave the centyrd cities behind, thus accentuating the
eq.gnomlc class division between city and suburb. It is t.is separation by conomic class—this
division into haves and havenots— which puses the greatest wreat of ecmwmw stagnatum Sfor vur

cities."Economic class isolation can be expected to: - | : oL
1. Depress the rate of growth or even foster a decline i in the’ value of comme\rcial properties in .. Lemen
. the center city. T 1

2. Erode further—at an accelerated rate—the tax base to support essential city services,

_without which the maintenance .of even declining industrial and commerc1a1 operatxons will be

impossible. Thus the remaining economic institutions, m;ddleclass re51dents and landowners

will increasingly bear a heavier share of a budget saddled wnth 2 growing .proportion of unde-

remployed, unemployed, and otherwise dependent people, unable to develop a viable economy

within the fiscal restraints imposed by the barrier between city and suBurb. .

3. Reduce the attractiveness of the city as the locus of a diverse pool of employable people with

a wide range of skills, abilities, and background experience. §N

4. Increase the proportion of persons who, while working in the city, live

thus use city services without contributing Tully to the cost of those services.

- 5. Reduce the gpportunities of the potentjal working populatlun of whatever color ta develop in

‘the direction of skills readily marketable in modern mdustry and commerce.

6. Reduce the capaclt.y of human evelopment programs to provide role models employment ex-

perience, training in.new careers, and aspirations associated with new mdustnes growing up in

the suburbs rather than in the central cities.

7. Increase the distance city dwellers must travel to get to places of emgloyment, thus mcreag

in§ the competltlve dxsadvantage suffered by city workers seeking suburban jobs. e

8. Facilitate the use of mlddle—class minvrity (increasingly suburban) populations as beneficiaries

. of govemment home loan programs and tax incentives as g demonstration of the “nonracial” -

basis of their effects. (It is conveivable that this process %eelerate the recognition that . ¢
class bias is t ‘ge culprit to be conquered) ‘ -

“ 9. Spread the area in which the ecdnomic rewards for maintaining real estate, controlhng crime,

. and providing adequate public services are difficult to demonstrate, thus discouraging the battle
’ against blight, further reducmg the tax base, and accelerating the dram of mvested capital from
. _ - the central c‘ty

* ¢ 10. Erode the econumic¢ basis for provision and maintenance of adequate housmg and distribu-
tion of food, clothing, and other essential goods and services, thus raxsmg the cost of these to a
populatlbn unable to pay. i . ; )
11. Tip the scale in favor of economic dependence as the abpve processes make economxc viabili-

=ty increasingly difficult. L . :
The above dlscourag'mg;plcture is.deliberately oversxmphfied it does not examine counter

tendencies which modify each of the above, for the reason that we are mterested in the nnpact
of Milliken—arid that impact is not on the side of optumsm ' R

tside its center and

.
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- Once again, respunsible econumic judgment must proclaim the invidiousness of the isolation
.. of econumically vulnerable peuple frgm the mainstream of empluyment and capital accumulation.
We are unforgivably blind if we fail to see that the greatest victims of this kind of isolation will
be not those who are forced into, economic stagnatlon and dependency, but our economic SOClet)
as a whole. Our economic system may well be unable to withstand the socioeconomic tune bomb .
already ticking away in our central cities. We fail to dismantle that bomb at our peril. N .
CHAIRMAN FLEMMING. We will turn fnow to Professor Charles Clotfelter, assistant ‘

" professor of economics at the University of Maryland

DR. CLOTFELTER. In his paper, Professor Williams suggests three strategies “for coun- ’
tering the economic effects of the M{lliker decision. Let me briefly state what I believe to be
the problem posed by the Court’s décision and then discuss these strategies. ' .

Some of the most nnportant economic problems faced in U.S. urban areas stem from the
extreme degree of racial and economic segregation which characterizes these areas. These
problems includg unequal access to public services (this includes public schools), the segmenta
tion of the market for housing, and the separatlon of minority residential areas from the grow
ing job opportunities in the suburbs. Three causes can be cited for this segregation.

First, natural or neutral econoric causes such as increases in income and the decentraliza
tion of employment have operated thxyugh the market to encourage suburbanization. Second,
private firms and individuals, mcludmg some bankefs and realtors, have used. then- economic
power tq discourage minorities from buying houses in subutbs. Third, government actions -such
as highway construction, income tax subsidies,. zoning, FHA practices, and redtrictive cove
nants—have encouraged the sub bamzatlon ite middle-class families. !

In addition to these pubhc policies, the ﬁ:::l.%?pﬂles between cities and suburbs brought

\m by "suburbanization tend to produce still more suburbamzatlon, thereby aggravating the
original disparities. A special sort of government-produced dlspal'lty is created by limiting
desegregation efforts to central cities alone. Since whites appear to prefer predommantly white
schools, these disparities mduce suburbamzatlon, thus increasing the concentration of minority
students in city schools. c .

§ In Milliken, the Supreme Court has dictated that the artlﬁclal raclal dlspantles between
:{ mdst c1ty and suburban school systems must remain, further advancmg the process of racial
| separation. So the question is, what can be done, ngen the prospect of such suburbamzatlon in
| . ducing disparities? o~

L 'y Professor Williams' first set of suggestlons is almed at reducing the flow of whites to the
BNE suburbs by mgking more favorable the tax-public service package of middle-class families in th o
central city,. thereby reducing the fiscal disparities between city and suburbs. Short of Federal o
</ ‘or State grants, central cities can achieve this only by forcmg suburbanites to pay for city

benefits they. enjoy or, by sacnficmg efuity in the dlsmbutlon of city public services for the

sake of keeping those m1ddle~classﬂaxpayers The latter possibility raises a difficult question. Is N
keepmg a given number of middle-class families in the central city worth keeping regressne
taxes or stopping short of full central city school desegregatlon" \

The second strategy suggested in the paper is, of course, an educationat voucher scheme, 4
the subject of increasipg discussion and even soga} experimentation. A pf§ncipal advantage of a
voucher system is that it would foster competition, and presumably efficiency, in education. But,
unless voucher' payments are heavily weighted pro-poor and adequate guarantees of open enroll
ment are obtained from participating schools, a voucher program could well result in more racial
and economic segregativn of schoolchildren than now exists, This is assuming integration is our
goal And if scheols were requlred to admit a certain proportion &f mmonty students, would the

_extent of ability trackmg be hmlted within these schools? . .
=3 ) - .
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.somethmg about minimum wage and its effects. One can ask perhaps the kind of question I

a . —

Professor Williams’ third strategy involves broader econumic reforms aimed largely at the ’
labor market. Since those reforms really’ fall outside the purview of this conference, I will not
discuss them except to make one point. Like the voucher plan, these reforms embody an appeal |
to competitive capitalism as the best protection for minorities, a pusition furcefully argued by i
Milton Friedman in Capitalism and Freedom. ‘ /
Yet, whilé it may be quite true that gmemment actions have played a signifi cant role in
worsening the plight of minorities, it is not necessarily true that the absence of government will
make them better off. For unbridled capitalism is not necessarily the cumgetltlve capitalism
Friedman describes. One need‘ cite vnly, examples of market puwer and mtumdatlun which havte
been used to enforce res1dent.xal segregation, or the style of white economlc dommatlon
described in John Dollard's Caife and Class in a Southern Town. : )
In short, coertion is possible mthout govemment even thuugh governytent is impossible . .
w1thout coercion. This poiht needs to be emphasxzed when government is smgfed out as the
main target. s Y -
Yet, I think the point made by Professor Williams is very lmportant. We ought to search 1
for ways to structure incentives so that pn\ate \oluntary activns contrxbute tu socially desirable
goals. Too often, government actions have pomted incentives in the wrong direction. -
CHAIRMAN FLEMMING. Thank you very much.” ' Ch M
VICE CHAIRMAN HORN. I would ask Mr. Williams this. Even though revenue sharmg is Pt
a pohtlcal process rather than an economic process, it does lead to sume degree of decentraliza- o
tion and local decisionmaking. That is wha{ I think advocates of the market process would be
hoping to achieve, where peuvple can make their own choice in terms of their self interest rather
than the majority self-interest. Do you feel that revenue sharing, as such is a useful concept
that ties in with-some of your philosophical views? o
DR. WILLIAMS. I thmk revenue sharing dees bring decxsxons dowrl to a more local level.
It is not the Washington people ‘that are making local decisions. I think that it is a move in the
right direction. . e
. VICE CHAIRMAN HORN. How well satisfied are you \Vlt.h the economic data now ..
gathered b_y the Federal Government? Do you feel this material is \aluable in determining t,}re '
intended and unintended consequences of various public policies? Is it sufficient on showing the
.way these policies affect minorities on matters such as the minimum wage? =~
DR. WILLIAMS. The minimum wage controversy has been going on for a qumber of years.
One problem is it is hard to get good data. On a theoretical basis, I think economists can say

-~

asked in my paper. That is, who are the major lobbyists of the minimum wage? It turns out the
major lobbyists are labor unions. One may say, why are they lobbyists for increased minimums
when their wages exceed the minimum & age? These institutions have had racist policié€s in our- s ‘o
country for a number of years. Why are they now concerned thh the mmont.les" I don’t know.. ...
. how you would answer that kind of question. I would think that they are not concerned

VICE CHAIRMAN HORN. I wonder if there are particular types of questions, data, and .
surveys that perhaps we need to have to get at your question rather than to continue sxmply
with what is now collected by the Bureau of Labor Sfatistics? S A

R. WILLIAMS. One"ﬁas to determine the elasticity of the demand for labor to Jbe able to |

tell the effects of the minfmum wage law —how does labor dcmand respund to qhanges in price?

CHAIRMAN FLEMMING. Mrs. Freeman? ’ .

COMMISSIONER FREEMAN. I would like to address my question to Dr. Williams'
proposal for using educativnal vouchers. I believe there are two questions. Doessthe proposal for ‘
the &ducational voucher cuntemplate that this program would be estabhshed by buards of educa~ . . R
tion, at the State and local levels, together with teacher orgamzatlons'7 .
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DR. WILLIAMS. On the purer and stricter form o?the voucher, it does do that. One would
get the productlon of education into private hands. 1t is hoped that or argued it would increase
the effici clency of the production of eduwtlon > &

COMMISSIONER FREEMAN. Does it contemplate that schools will be bmlt by any.

private builder or department store or some¢thing? N
DR.-WILLIAMS, I would:i lmagme sQ,That is'thé way I read it. .
COMMISSIONER FREEMAN, It rmght beé administered like food stamps possibly?

DR. WILLIAMS I guess so. Most poor *people perceive themselves as being better off W1th
the food stamps as.opposed to wh,at the‘ Government offered from Government surplus Now
with stamps they can travel to different part.s of the city and dlffere::t ,st,ores They have a lot
of choice. . 'S . .

COMMISSIONER FREEMAN. I thought .of the food stamps I was trymg to figure out
your analbgy When I go to the supermarket, it is there I codld not see from 1 your example how

N
-

" oné gets a school built.

DR. WILLIAMS. Maybe a lot of people won't agree with me and 1i imagine Dr. Lyle would
not agtree, but I look at education as just another good. A good is somethmg that brmgs one
satisfaction.

COMMISSIONER FREEMAN. Are you refemng to a good and a product in the same way
as you would a quart of milk?

DR. WILLIAMS, Yes.

VICE CHAIRMAN HORN. Milk is ahead right now.

DR. WILLIAMS. The point is thc vcucher system makes school officials more responsive

'to parents. Now the only persons that a teacher has to please are her colleagues, the pnncxpal

and the board of administration and lastly the students. The quallty of education that blacks
have now demonstrates that the students come last in terms of the objectives of the schodl
system. Under the voucher system, the parent could effectively fire incompetent teachers.

COMMISSIONER FREEMAN. The reason I was confused is, under thel] stamp pro-

grams, it is the head of the company that fires the clerk.

DR. WILLIAMS. No. The customer fires the clerk.

COMMISSIONER EREEMAN. In what city? Where? . - -
. DR. WILLIAMS. If all customers did not go to Safeway anymore, that store would ‘be dut
,of business. They would be fired. The puwer is in the buck. If you hold the buck, you hold the
power You might not hold as many bucks as 'Rockefeller, but they are equal Rockefeller’s buck
is the same. .
: COMMISSIONER FREEMAN. I want to make a point. I think there is a difference.

DR. WILLIAMS. His dollar has a picture of George Washington on if just as my dollar. He
has many more, ’ )

COMMISSIONER FREEMAN. I have a problem making a link with the voucher and '
getting an education for that child. Who puts up the structure? Who determmes the currjeylum?

DR. WILLIAMS. Just like any other pnvate school.
COMMISSIONER FREEMAN. You would eliminate the public school system"
DR. WILLIAMS. I would In the sfrictest form, it says eliminate the public schoo] en

_the public finances education, it does not imply that it must be publicly produced.”A city may

want to build a building for city hall. You don’t see the city worker producing it. Even though

the city finances i, it hires a contractor. That is the most efficient way of doing this. We have

to'make clear distinctions between public fi nancmg and pubhc production.
COMMISSIONER FREEMAN Is that not a polmcal decxsxon" ‘
DR. WILLIAMS Yes. .
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COMMISSIONER FREEMAN. That is where I mjsunderstand you. I thought you sald you
wanted to remove it froma political, decision?

DR. WILLIAMS. Public financmg is a political declsxom We may politically decide whether
it is to be publicly produced or not. It can be publicly ‘financed or not publicly financed. It just
may be produced privately more efficiently than publicly. B

. COMMISSIONER FREEMAN. Thank you. ]

VICE CHAIRMAN HORN. Competltlon would be put mto the pubhc system, they .would

have to be responsive?

not parents
COMMISSIONER FREEMAN. Your assumptlon is, if it is private, it is guing to be respon- 4
- sive? BN .

DR. WILLIAMS It may be. -

VICE CHAIRMAN HORN. Is it not your assumption that competmon will nge the in-
dividual the chice of securing the best deal for his money? If the people want the pubhc
schools to start getting responsive to the populatlon, then, they can get the voucher?

; _ - DR. WILLIAMS Yes. If they are gettmg crappy education, the alternative is to buy a
$40000 home in the suburbs which maj\he outside their ablhty With a voucher system, t.hey
can bring in this element of competition. e .
CHAIRMAN FLEMMING. Mr. Ruiz?
COMMISSIONER RUIZ. On the question of economics, I asked the question of Mrs. Gittell

-
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bled up by the surrounding community. She said that she.. did not know. She thought ‘it was
~ economics. She gave the right answer. In East Los Ange]es yon hg.ve an e‘stlguc minority that
sacrificed politteal power and autonomy for fear that a newly -organized municipal corpoern
would not allow. them to cope with city fiscal problems. It is a defeatist attitude that has
. plagued Chicanos since 1948. Poor homeowners prepared to continue to live in squalor than tv
' " pay more just for living. It is astounding as the ehmmatlon of minimum wages to give them
their opportunities to continue to live in squalor
_" The observation of Jeralyn Lyle of power of multlnatlonal corporations and their mfluence
in favor of local corporate bodies to the advantage of poor pevple elsewhere does not hit home
either except in a very inderect way in, East Los Angeles. We have 2 vicious circle here
someplace. There may be a relativnship between local minimum wage iaws and international
corporations. But I think they have to be tied t.ogether in the field of international commerce
and conflict of laws. g
I would like to see a paper written on the subject of international commerce as it affects
wages in “the United States. I know it is raising havoc in the garment industry in order to ac-
commodate the Japanese market. Jeralyn Lyle, how to do mternatlonal corporations affect
. wages in the United States?, ;

DR. LYLE. Can I have time to write that? ,

COMMISSIONER RUIZ. No. You are an econornist. B .

DR. LYLE. If I knew the  answer to that, I would write a good book on that. ¢

COMMISSIONER RUIZ. Can you give me a 5-minute affswer?

DR. LYLE. I can “guesstimate” it. I have not yet studjed it. There are a lot of very good
economists in this country and other countries who are studying this question with respect to
this next wgge floar and the wage floor of other industrial countries because we are aware that
the Arabs will qwn most of the treasury bills, and we are aware that the Japanese will super-

* vise in the next 50 years. ' , | '

v ' y ) * v ' ’ - *
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DR. WILLIAMS. Yes Pubhc officials now, in general, are responsible to their hlgherups .

* whether Chicanos in East Los Angeles preferred to segregate themsel‘ rather f!lan be gob- .
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What the effect will be I think is to generate some transnational flows of labor. We already
see the develupment of a transnational white-collar group of workers whose main identity is
with the company they work for rather than the country that they come from. .

‘The impact on the wage floor is a very special question that T am not willing to say
whether it would make it higher or lower. It would depend on whether the economy was in a
boom or bust period and the economic relationship to the economy. : -

I am of the opinion that Ray Vernon at Harvard is right. I have enJoyed his book.
Sovereignty At Bay where he argues that nations like the United States, like Japan cannot pass
labor legislation or tax legislation that will have the .impact that the legislation is designed£fo
have because of the increasing use by multinativnals of transfer pricing 4nd cross-subsidization,
making it possible to move capital and labor fairly quickly. .o

So, I would say that I don’t know what the effect would be. One effect, however, and the
only one I will predict is Congress cannot control the effect by changmg the ' mlmmum wage
law. I defer to my colleague.

DR. WILLIAMS I would respond to Miss Lyle this way. When one says that we are going
to place a mmlmum wage of $2.00 for some activity, what is that saylng" That is saymg that, if
you are not working or if you cannot produce $2.00 worth of output, you don’t deserve to be
workmg, tiat is, you should be unemployed if you cannot produce $2.00 worth of output
Through minimum wage legislation T can destroy all the commissioners’ jobs, if I said the
minimum wage for a commissioner has to be $70,000— . '

COMMISSIONER RUIZ. We work for nothing; we are volunteers’

. DR WILLIAMS. Suppose you are earning $40,000 or $45,000. I impose a minimum wage .
law. You would be unemployable. Anybody is unemployable at some wage. I think it is arrogant

of us to say either you get $2.00 an hour or you don’t deserve to work.
CHAIRMAN FLEMMING. Mr. Buggs?
MR. BUGGS. You proceed from the assumption, as you phrase it, that racial integration is

- not a difect goal of public educational policy. You indicated before that statement that you d1d

not believe integration is a necessary requirement for educational excellence.

You use, as a single example, Dunbar ngh School. I suppose it would not be too dlfficult to
suggest that, even before there were public schools for blacks, Mr. Dunbar himself probably
never saw the inside of any school. There are people who, because of their own inherent value
and worth and ability, rise above_the crowds.

Suppose we assume, for the purpose of your paper that educational equality requires the

integration of schools. That is the basis upon wh)ch we have called this conference. What would
that do to your paper? -

DR. WILLIAMS, Nothing, I would say the voucher system would probably praduce greater
mtegratlon than most other systems.

MR. BUGGS. II was a firm believer”in the, voucher system fot about 5 minutes, when it

_became evident to me that more biguts wquld prefer that system to the present school system.

DR. WILLIAMS. They wouid be chosing for the wrong reason. I will’ ‘ask you this. Are you
saying when you say integratiqn is necessary, is that statement the same as saying that it is not
possible for blacks to achieve high-quality or excellence without the presence of whites?

MR. BUGGS. Of course not. I am saying the evidence, as demonstrated ever since this Na-
tion has been a nation, is there no such thing as equal education where _the races are separate.
In the desegregation of.schools that we are now attempting to lmplement whenever whites
move into black schogls all kinds of good things happen. Trees are planted on the campus; walls
are painted, poor lighting is taken out and fluorescent lighting is put in; in place of one

- microscope more than 120 are put in. Most people are concerned about qualxty educatlon and

-

equal education. .
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ICE CHAIRMAN HORN. The witness is_saying if you can get assured equal financing
some mg is hkely to happen. ) .

DR. WILLIAMS I was going to respond similarly to Mr. ., Buggs’ remark. You find more
mn.roscopea not because of the presence of whites but because of the pqesence of bucks. Whlbea
don’t get mic pes. It is bucks. \

MR. BUGGS: We have private academies that have developed because of peop]e not want-
ing blacks to go to sc ools with their children. We have asked IRS several times not to classify
them as nonprofit schoqLIs eligible for tax breaks,but we still have those Kinds of schools.

, As a result of desegregatlonl they do not seem to be in the rhoed for mtegmtlon Why do
you think the voucher system would change that? There is the fact of discrimination, the fact of
racism, the fact of bigotry. If you dlscohnt the facts, you might be right. .

DR. WILLIAMS. I don't understand’ your question. Wlth the voucher system, a srmple
stipulation. All schools eligible to cash in vouchers must accept them from anyone.

MR. BUGGS. Who is going to do it, HEW‘?

DR. WILLIAMS. Whoever enfore : o ‘
MR. BUGGS. Dr. Williams, you talkmg about food stamps that come through the mail.
They are not the same as,an jnstitutio .

DR, WILLIAMS. How would one ifisure under a voucher system a black parent could en.
roll his student in a_private school? The only requn‘ement. would be that similar to the GI bill.
sthools must accept qualified applicants. - - -

MR. BUGGS. A, group of black people could probably set a grand and, g]onous school. The
problem is that education goes farther than what happens within the walls of the schoolhuuse.
It is a process of socializing as well as educating. It attempts to bnng people to an understand
ing and a consciousness, to develop a situation and a system, so that individuals, regardless of
who they areé, will understand and appreciate eacnother

If ave separate people out, if we build 10,000 schools for black children and 10 times that for
!w}nte children, we are separating this Nation more we ever did before. We are saying that
mtegrated schools are important in terms of an educational process. .

But more important than schools is society _itself. The school is an institution which offers
an opportunity to exercise an influence 'in bringing people together or in separatmg them. I say
the voucher system has the inherent capability and surety of separation i ‘ .

DR. WILLIAMS. So does the public school, -

MR. BUGGS. That is rlght as we now operate‘them. ‘

CHAIRMAN FLEMMING The Chairman will have to say, I am son'y to interrupt. We da
have one other area to cover before adJournment I think Professor Williams and members of.

the panel have done a great job. . . i -
' Next is the presentation ¥ implications for desegration centers by Gordon Foster director
of the Florlda School Desegregatlon Consulting Center at the University of Miami.
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' concerned with
'process. . . » .

"I‘_he Detroit, decision by the Supreme Court
ontained few direct implications for the 27
s;\gregation centers, now somewhat
elphemistically but correctly captioned
neral assistance centers” and funded by

: r courts on actual plans for
desegregating schools. Since there has been
consxder ble confusion about the, role of

desegregation centers, however, 1 will take’

this eppodtunity to review their historical and
contemporary functions. T will, thereafter, be
spgakmg fSSm my own role as an expert wit-
ness in desegregation litigation '®*.and ad a
consultant g%many school systems and public
and private dgencies, both North and Sauth,
the ‘desegregation-integraiion

I perceive the Civil Rights Commission to
be concerned broadly with the effects,that
the Milliken decision gpight have on future
.8chool degegregation efforts and particularly
on those efforts IA relation to metropolitan

areas. Does the decigion sound a death knell

for urban desegregation? Will it make the
‘realization of quality integrated education an
impossible dream for rpost of our urban stu-
dents? Will the gains that have been made’ to
date-—partlcularly in the\South—be reversed,
moving us closer'to complete racial and ethnic

.Separation and a divideq society? I will
review. briefly the legal and educational goals

1> Metro asc;a. Detroit, Rxchx;\ond, and Wilmington; potential

metro cases, Dayton, Grand Rapids, Memphis, Philadelphia. Hart-

ford, and Kinlock (Missoun)a
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for desegregatlon and the strategies’ and
techniques used s far to maye_, toward,
these goals; d pg%l the particular, préblems
associated with urban desegregation and the,
relevance of metropolitan remedies, and
present some estimate of the decision’s effect
on these phenomena as well as on the future
of desegregation generally.

L . Co
The Role of Desegregation Centers ,

Title IV of the Civil Rights Act of 1964 in
section 403 authorized the Commissioner of

‘Education upon request.ta provide technical
- assistance to public school districts in the

_preparation, adoption, and, implementation of

plans for the desegregation of their schavls.
Technical assistance was further defined as
helping to cope with special educational
problemsroccasioned by desegregation. In sec-

_tion 404 the Commissioner was authorized to

s up inservice training programs or in-
stitutes for school personnel so :that they
might be able to deal more effectively with
these problems. Under these two provisions -
what is how the Florida School Desegregation
Consulting Center at the University of Miami
in Coral Gables was funded in the fall-of 1965,
and contracts or grants were soon made to
other Southern “institutions of higher educa-
tion to set up similar centers in each State.
The Miami center prepared .a desegregation

" plan for one of the six administrative areas of

the Dade County (Miami) schools in 1967 and
for the Duval County (Jacksonville) board in
1968 after it had been ordered by the district
court to request center assistance. '® With the
pressures for desegregation expanding from

"The Duyal board had to vote several times before it could get a
majority to agree to do what the court had ordered.
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_both HEW and the Federal"®urts about that
time, particularly following the Alexander v.
Holmes decision™ which ruled that boards
should desegregate now and argue: a’bout it
later, a few centers became actively“involved
mpreparmg plans m

Wxth ‘the change of national administra-
t10n§ however, all HEW-prepared “plans
= became sub,)ect to review by ;“Zzslungton

. committee which was more a

- . political winds of the new “Southern Strate-

gy” than to iegal or educational +eoncerns.

Center activity in plan-making ground to-.a

sudden halt in Memphis in early January of,

Mtimphls board under court direction was re-
levéd from further participation in the.case

portunities Office, which prevented the team
from making any objective recommendations
" orfroni presenting a team plan. *
Technically, center;. can still serve in an ad-
v visory capacity to school boards on desegrega-
o - tion plans, but they may no longer fulfill the
valuable function of absorbing soime of the
political heat and community ire generated

trict court in the dése‘gregation,proéess. The
Miami center is currently, for example, giving

. Lauderdale) schools on the : possibility of
— <hdnging their present plan to m2ake it more
‘effective educationally while maintaining its.
leével of desegregation, The Midwest center at
the University of Missouri is assisting several
communities in its four-State area to prepare
for anticipated desegregation on the assumg
tion that if they proceed voluntarily on their
’ own initiative the end results educationally
' would likely be superior to those arrived at
under outside constraints. This would help
school boards in these communities actually
live up to their historic role as described by
- Mr. Chief Justice Burger in Milliken: .

to the ..

“ No sfngle tradition in public education is more
deeply tooted than local control over the
operation of schools; *"*l;:t] affords citfzens an
opportunity to participaté in decision-inaking,
permits the structuring of school programs to
fit  -local Needs, and encourages

-“experimentatidn, innovation, and a healthy-

competition for educational excellence” 172

The major coricern of Title IV centers has

a,lways been either to help prepare districts )

for desegregation (mostly in the North) or to
helﬂ them deal with educational matters in

! desegregabed schools including dlscxplme

1972 when a team that had been assisting the  acurricular

N4

by Judge McRae because of new guidelines .”
from the Washington Equal Educational Op- ~

against both the school system and the dis- -

advisory services to the Broward County (Ft. -

“ .
, "®Alexander v. Holmes County Board of Education 369 U.S. 19

(1969).

. " The Miami center was requested to assist in most of the
- Florida districts and in fulfilling these requests eventually
- became the target of polmal criticism from the Governor and.a
Florida Congressman who Iabelled the center “a beeluive of balan

. cers and bussers” and requested an investigation of ita activities

by the Genera) Accounting Office.

.

testing, grouping for instruction, reading, ex-

mmlst:ratlve xdership, human relations, bilin.,
gual education, and the like. 73

Furthermore, centers can functxon only at
the pleasure of area educational agencxes,
since their services, by regulation, have to be
reyuested. While the center network has been
expanded to -all parts of the country in an-
ﬁcxpaflon of Northern desegregation, the

units operating, in areas where substantial -
- desegre

ion has occurred will continue for
some time to serye an invaluable function
assisting school districts to move toward true
integration is not an automatic success
story thatftakes place in the year ortwo fol-
lowing desegregation but requires a sustained
effort on the part of all participants in the
_educational business

.

Gaoals for Desegregatlon

It may be helpful in discussing éoals of
dédegregation to differentiate betWeen legal
and educational obJect)!yes.

" Milliken V. Bradley (42 LW at 5257), It may be that the
phenomenon of local control, as. well as the neighborhood school,
is more mythical than factual Educational researchers, as well as
courts, have found that local control is rather ephemeral, given an

inadequate property tax base, a locked-in minority district, State”

constitutional and iegmht.we ‘regulations, or some combination of
the above.

'"“Problems arising in these areas are commonly referred to as
“second generation desegregation problems” but this is an inaccu-

rate designatiorr, They are usually regular educational concerns
which have been exposed for the first time or exacerbated: by the

* desegregation process. For example, a racist teacher in a

segregated school js not thought of as a serious gfoblem but
becomes one in a desegregated setting. It is ridiculufs i believe
that such problems are caused by desegregation, l.h are nothing
more than dysfunctions of the educational Machine which
becomes abrasive in a desegregated situation.

tivities, transportation, ad-




Legal Objectives

The legal objectives ‘of desegregation are
simple and direct where illegal segregation
has been established: "™ to dismantle the dual

'school system. A plan must accomplish max--

imum desegregation to the end there will be
no black schools, no white schools, but “just
schools.”, Any one school within the context of

- ‘a total school system cannot be racially in-

-
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dentifiable' except for good reason. The plan
should make every. effort to achieve the
greatest possible degree of desegregation tak-

ing into account the practicalities of the situa-

tion. The_test of a plan is that it promises
realistically to work, and promises realistically

to work now. In addition to desegregation in .

pupil assignment, the plan must speak to uni-

tary procedures in faculty and staff assign- -

ments, pupil transportation, site selection and
construction policies, extracurricular activi-
ties, and school services. Carried to a logical
conclusion, these affirmative measures to
" remedy- past discrimination would have the
same effect as a statistically random assign-
fhent of pupils and school personnel in terms
of race. This would not constitute racial
balancing ‘but would simply make for assign-

. ments within a nonidentifiabie .racial range.
Effect of Milliken dec{s'iqn.——These legal
objectives could be feasibly realized in most
urban areas following the Detroit decision
whiclr, in fact, is generally supportive in this

regard. That is, children could be reassigned -

to the. schools in the_city of Detroit by Sep-
tember 1975 in such manner that individual
schools would not be racially identifiable and
the present duality of the system could be
dismantled. Children in the Wilmington,
Delaware, elementary schools could be reas-
signed so that the two predominantly white
scho?ls {which could now be described for all
. practical purposes as private white schools in
an 84 pel:cent black public system) could be
made racially nonidentifiable. In like mahner,
desegregation in scores of urban districts
could be started or completed with no viola-

" Mr, Justice Powell in Keyes (concurning in part and dissenting

in part) argued that “whenever public school segregation exists to

a substantial degree there is prima facie evidence of a constitu-

tional violation by the responsible school ‘bpard.” Were this the

o Court’s conclusion, legal objectives would be identical for all

stems, North and South. Keyes v. \chool Board No. 1, Denver,

/ Vs 413 US. 189 1973).
i/

tion to the Milliken decision: Philadelphis,
Miarni, Cleveland, Cincinnati, Atlanta, Dayton,
or Grand Rapids, to name a few.

The catch with all this, of ,course, is that,
within the context of several large
metropolitan areas that include majority black
cities such .as St. Louis, New Orleans, and
Wilmington, both inwyer-city and ‘suburban

schools would remain racially identifiable’ as ..

long as desegregation was confined to district
lines; it is alleged that the legal (and educa-
tional) objectives to be gained,;from the single
_ district desegregation would thus be lost. It is
argued further that * the {Small miriority of
* ‘whites left in' some cities would immediately

move to the suburban schools, leaving vir- °

tually all-black systéms. .
On the other hand, it would seem just as

logical to desegregate the few schools . that .~

are identifiably white in an 85 percent black
system as it’is to desegregate the identifiably
black schools in an 85 percent white system.

- If it is discriminatory to maintain majoritj

black or -Chicano schools in a predominantly
white §ysbem, it would seem equally dis-
cnmmatory to allow whites to maintain their
*own schools in majority black systems like

’ Atlanta and Wilmington.

» Educational ObJectxves <

The legal goals for desegregation may be
relatively clear, but a definition of the Na-
tion’s educational goals in this regard is much
more difficult. The national confusion is ‘illus-
trated by the Florida electorate, which in the
spring of 1972 had the effrontery to cast a
majority of straw ballots for-desegregation on
the one hand but, at the same time, dis-
avowed the use of any busing to achieve it. In
the gtaté primary elections Floridians cast
1,105,000 votes for and only 387,000 votes
against the question: “Do you favor an
amendment to the Tinited States Constitution
that would prohibit forced busmg and guaran-

tee the right of each studefrt to attend the ap-

propriate - public_ school nearest his home?”

This wis a vote of 74 to 26 percent in favor
of a contitutional amendment against busing

for desegregation and for assxgnment to
neighborhood- schools. .

On the-same day the Florida voters pre-
dictably, but illogically, cast, 1,066,000 votes

[N
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for and 290,000 votes against the guestion.
“Do you faver providing an equal opportunity
for quality education for all children re-
gardless of race, creed, or color, or place of
“residence and oppose a return to a dual
system of public schodid?” While this was a
vote of 79 to 21 percent in favor of equal op-
portunity, it is interesting to note parentheti-
" cally that something like onefifth of the
voters in Florida were against it. .

In retrospect, this was a remarkably
satisfying day for thé Florida voter as he was
able ih one fell ‘swoop to go on record for
‘desegregation, to vote against busing and for
nelghborhood schoo]s, thus denying the’ possi-
bxhty “of desegregafion for many youngsters
and Lo support Shaw’s tenet. of “One

- sxmplefﬁn one vote.”

Many school systems exhibit sumlar c‘onfu-

* sion in their policy pronouncements. All of

3
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them have equal educational” opportunitles as
a stated goal and the inherent right of every
,student to go as far as his ability will allow in
the educational game. All systems support the

- concepé of a quality education for all clients.
At the same time, many of these same
systems will commit ‘vast amounts of money
and their own professional and legal talent to

" maintaining segregated second-class schools
on the premise that desegregation is not a vi-
able. _goal for one reason or another.

Part “of the confusion is, 9f course, at-’
tributable to the ‘lack of positive leadership.

* While the goal of a desegregated edycatioqin
the public schools is the only alternative that
Lamakes any sense morally or educationally—as ~
well as legally—we have had dwindling sup-
port for this position in the past year or so.
Every time we seem to be making progress
the administration, some Congressman, a
black separatist in search of a political power
block, or a professor from Harvard will move

to put on the brakes.

While desegregation was providing a legal
remedy for constitutional violations; it was
also hoped it woMld speak to the followmg
educational pbjectives:

(1). Reduction of the achlevement. gap «

between majority and minority students.

(2) Reduction of racial tension.

(3) Preparatlon for hvmg ,m a pluralistic
. socnety.

. (4) Provision in every school of reasonably

equal educational services and the potential

for educational excellence msofar as race is

an inhibiting factor

National expectatxons were obviously
overoptimistic in regard to the potential of
the desegregation process to meet these goals
in a short time frame and in a society plagued
by individual and institutional racism, there is
ample evidence to demonstrate, however,
that, in those systems where a conscientious
and intelligent attempt was made to make the
process work, sxgmﬁcant results have been
achieved.

Put anot.her way,. educat.xonal goals for
desegregation could be summarized in the
form of one objective; - :to desegregate the
school system in such “fashion that quality in-
tegrated education can take place in the shor-
test possible time frame. It then becomes the

educator’s responsibility, supportéd by the

tutal cqmmumty, to see that the schools move
forward toward . integration. A  good
desegregation plan, thus, becomes imperative
and requires meeting a number of eriteria or
guidelines. The following list.i§ not exhaustive
but, rather, illustrative.’™  « .

* (1)>Necessary adjustments must be borne

by the entire community; there must be

- equitable and reciprocal treatment for both
majority and minority groups. 4
(2) Perceived constitutional requlrement.s
must be met.
(3) Economic feamblht.y
(4) Transportation would be kept to "a
minimum in achieving the'great.est. possible
degree of desegregation.
(5) Transportation would not be so great in
time or distance as to risk the health of
children and significantly impinge on the
educational process.
(6) Stable feeder patterns of chxldren from
the elementary level to middle school and

then to high school would be utilized so °

that, wherever possible, pupils could
proceed through school together from the
kindergarten to grade 12. 176,

BSee National Education Assotiation school desegregation
, guidelines for local and State education associations, Washington,
1974,

"™This would not preclude puplls from two residential areas, in-
stead of one, going thiough school together.
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" debatable, but a'plan will carry only so muth

2 e
@) Partxcxpatxon of the total. community in .
an advisory capacity 1n the planning process

where time permits. A

(8) Provision for inservice tralmng for all

role groups in the school system in eultural

content and human relations processes.

(9) Equitable and educationally sound pupil

trahsfer policies which do not dilute the

desegregation process

10) Equity in curriculum

methodology, and content.

(11) Alternative. instructional programs

which would be optional for individual stu

dents, especially at the secondary level.

Where time has allowed or especially in
voluntary desegregation activity, criteria for
plans have been mdre carefully articulated.
These have been included on occasion in ac-
tual plans reviewed by cqurts. but  more
generally are the concerh of postdesegrega- .

offering,

" tion educational strai;egles by the schools. The

questxon of how many obgectxves cah be - -
cluded in a desegregation plan is certalnly "

baggage and the courts are reluctant to in- .

. struct a school board on educational matters

absent, constitutional considerations. The
courts may confine their activity to purely
legal issues, "but to hold that school systems
should not be held accountable dn these mat-
ters is to belittle the role of education in our
society. It may seem an unfair burden to

"professional educators—and probably is—but

what other agency in our repertoire.can even
attempt such a task?

Effect of Milliken decision.—Following Mil-
liken the chances for addressing these educa-
tional objectives of desegregation are greatly
reduced in a number of our larger cities..In
those many metropolitan areas that include a

" city school system with a majority .of minority
students surrounded by suburban systems
‘that are predominantly white, there is little or

" no likelihood. Judge J. Skelly Wright of the

United States Court of Appeals for the Dis-
trict of Columbia said recently: '"?
If the Supreme Court should ever hold that

the mandate of Brown applies only within the
boundaries of discrete school distriets, the na-

. - tional trend toward residential, polmcal and

" Editonial, “Wrong without remedy.” New York Trmnes, July 28,

1974. 16-E.
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educational apartheid will not only be greatly

" accelerated, it will also be rendered legitimate
and virtually n'reversxble by force of law.

In a few mstances la’wyers may be able to
dame forth with the proof required to justify
cross-district remedies; but it appears that

_ the Cpurt has basically made a political deci- . *

sion} to abandon the major cities to their fate

with the belief that the remedies required

would\be too great a shock for the American .o
public to countenance at this time.

If this is a correct assumption, it could be -
argued that desegregation proponents should
concentrate their efforts for the foreseeable -
future on the large mimber of districts that ]
could stiHl be effectivély deseg'ré’gated without , °
cross-dlstrlct movement. The Milliken deci- )
sion, while supporting this approach on the -
record, more realistically may give a hidden |
message that depresses desegregation activity
at all levels. Contmumg efforts to bring relief
m city districts like Corpus Christi, Knoxville,
Dayton, and Montgomery up to Swann'™ and

A

" Davis'™ standards have thus far been disap-

pomtmg S

Strategies and Techniques in
Desegregation

An ovesview of tﬂg eneral s‘s’}c;‘ategies or
patterns that have moyf or less fortuitously
developed in “the desegregation process will
now" be presented along with the logistical ~
techniques for plell assignment plans which

constitute the major part of any desegrega- .
tion effort. )

General Strategles

There was some hope early on that volunta- j
ry desegregation efforts would be made by
school districts, but very few ever jelled and

* they often had the threat of forced action in <

the background. It is Safe to say that no dis-
trict of any size will be apt to move voluntari-

ly for desegregation at this time unless there ' " —

is a real threat of litigation or lgss of funds.
Thus, the Office of Civil Rights, the Justice
Department, private plaintiffs, or an occa-
sional State agency like the Pennsylvania
MSwann v, Charlotte-Mecklenbrorg; 420 US. 1 (1971).

"™ Davis v. Boand of School Conmms:oncrs of Mobile County, 420
US. 33 Q971). .




L%

ot

*. and. -p}

Human Reldtions Commission are the only
sources of desegregation activity. The Office
of Civil Rights has been conspicuously silent
for the past several years; the Justice Depart-

ment surfaces once in a while in uncertain

postures, and State agencies are subject to
tremendous restraining pressures frum their
enablmg legislatures, This leaves a small band
of lawyers for private plaintiffs who are

. generally overworked and underpaid but per-

sistent. At least five general strategxes have
evolved from these groups over the years
"either to proimote desegregation or impede it.
(1) Simple-to-complex.—A supposedly ef-
fective strategy for .any change in social
sysems has been to move from the least: dif-
ficult to the most difficult,
everybody along the way, to experience some

. Successes at the easier stages so that momen-

tum ‘can be gathered, and to secure popular
understandmg beforehand through education
asion. : The s1mp1e—to-complex”
strategy with some modification helped to

‘bring desegregation to the rural South and

many smaller city districts both North and

South, either -partislly or totally, by 1969.

Lengthy{ynegotiations were carried on; enforc-
ing agencies went the “second mile”; good __
faith- whs presumed, and freedom of choice
wias the modus operandi, It became clear that
this strategy was only meeting modest suc-
cess and would not work for the larger-sized

" districts. Furthermore, it could be said that

the litigation in Detroit violated this strategy
because plaintiffs had not yet dealt with a
system - approaching this size or racial
makeup, especially a Northern district.

_2) Do it now:~The Court in 1968 and 1969
became impatient with the deliberate speed
with*which Southern districts were proceed-
ing and encouraged a change in strategies by
ordering remedies that worked to be effectu-
ated immediately. '’ Empirical evidence has
strongly suggested that desegregation is
much better done all at once tha‘ng%f:rough
any delayed or step-by-step arrangement.™
School superintendents have frequently said

wGreen v. Counly Sehool Buard, 391 US, 430 (1968) and Al
ander v, Hohmes 369.U.S. 19 (1969).

* The aguny that Bostor, 18 nuw going through can be accounted
for partially by the two-stage plan which is encouraging oon

_ tinued opposition from the population to be affected.

e \
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they would prefer to “get the job done, do it _
right, and then get on with the bu‘sin\ea’?of
education” (assuming, of course, that theyTe
convinced the job has to be done).

3y White comfort. —The major premise of
this strategy is that a sort of practical,
desegregation comfort level exists beyond
which whites should not he expected to sacri
fice. Crain explained it in this way: ¥

1. Blacks benefit from. attending majority

white schools, but there is no additional

benefit beyond a 70 percent white

majority. 18 :
~~2. Whites benefit from mterraclal contact

and a school must be at least 5 percent

b]ack to provide such benefits.

3. “Social and political contraints make it in-
advisable to bnng black students into all-
-white schools in excess of 30% of the enroll-
ment. This is a conservative assumption. A
number of school systems have found that
schools which are half black are viable as
desegregated schools, and there is no edu-
cational research which demonstrates that a
70% white school is superior to a 50% white
school. However, it seems likely that were
we to propose a figure below @% white,
many school administrators and white
*leaders would object.” ¥
(#) Share the wealth:—This strategy is a

sort of second-stage maneuver that is brought -
into play by the majority group when it per-

ceives its majority being threatened, For ex-

ample, the school systems in both Richmond .
-and Dékroit fought at great length in the
courts to avoid desegregation. Once the deci-
sion was made by. the local district court that

"See R L. Crain and C. H. Rossell, Evaluating school
desegregation  plans  statistically. Center for Metropolitan
Planning and Research, Johns Hopkins University, 1973, pp. 18
19.

WCf. the argument«s of the Norfolk (Va) Board in Brewer (1969,

. 1970) based on 17 educational principles. Brewer v. Norjolk, 308

F. Supp. 1274 (E.D. Va. 1969) and 434 F.2d 408 th Cir. 1970).

" Most white educational administrators, school boands, and
teachers will attest to the 70-30 white-black mix as the highest
pussible black proportion allowable for good education. Con.
sequently, many districts will propose plans dispersing their black
students to white schools at about this level except for the sur-
plus blacks who are Jeft in all-black schools. This is referred to i

’ the trade as the “warehousing” technique, because the remaining

all-black schools are often large capacity, warehousclike struc-
tures in the middle of the ghetto. See Northerves and Carrn
Nentheross vo Mempliug, 489 F24 15 (6th_Cir. 1973), cert. doed,
410 U.S. 926 (1974); Carr v." Monlgomery, 377 F, Supp. 1123 (M.D.
Ala. 1974, The Norfolk Board clothed a gimilar proposal in the
guise of SES cunsiderations rather thun racial unes, but the in-
tent was obvious (Brewer).
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a remedy_ was¥in order, both systems joined -

- - plaintiffs’ forces in asking that neighboring
white districts “share the wealth” by’ accept-
ing mmonty students from the city.

In the South Dade area of Miami the
unusugl situation arose of white parents in
several desegregated schools agitating for
greater desegregation efforts by the school
board because they found their children in

. schools less than 50 percent white. As a

result, other majority white schools that were -

close at_hand were added to the desegrega-
tion clusters, making the “share the wealth”
dtrategy an effective force for greater
desegregation.

(5) Sue the State.—Legal strategy has for
some time been swinging around to setting up
the State as the primary target in discrimina-
téry action. This is a logical development,
sinco authority for public education is vested
in the State and “local control” is more and
more under criticism as an accurate descmp-
tion of educationdt realities.

o2
Effect of Millikeni Decision

In ternts of these general strategies what
does the Milliken décision have to say about
further desegregation efforts? Perhaps the
following.

P (1) Litigation efforts should be concen-
trated in smaller districts than Detroit.
 (2) Litigation efforts should not count on
- the “do it .now” stratégy; school boards are
back at the old game of avoiding "September
action deadlines. Quality litigation becomes
again more important than speedy litigation.

(3) It remains important to press for a fully
desegregated system even in majority black
cities; at the same time, the minority that is

-in the numerical majority should exercise con-
trol and direction of the system. As long as

_whites are permitted to maintain majority
white schools and control the educational
system, little press will be made for
metropolitan remedies.

. (4) Voluntary methods of desegregation
(e.g., Metco) on a smalf scale should be sup-
ported in spite of their shortcomings, and help
should be afforded cross-cultural educational
activities throughout the metropolitan -area.
While theseé are not adequate solutions, they
keep the flame alive for long-range efforts.

e TP
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It should be clearly understood, however,
that these activities will in no way serve as a
genuine sumum for desegregation.

"Desegregation Techmques

There are a number of proven techniques
for desegregatmg schools and a number of
voluntary, optlonal methods that have seldom
praved effective.™ In the North, the latter
have more often than not served as a form of
State-imposed segregation, N

Redrawing  attendance  zone lines
(sometimes referred to as “reverse gérrymam
dering”), pairing and grouping (clustering) of
contiguous or nonecontiguous schools, changing
feeder patterns fron the elementary to econ-
dary levels, reassigning faculties and other
school personnel so that no school can be

" identified racially on the basis of its em-

ployees, and adoption of certain site selection
“and constructlon policies are all legitimate
techmques for- desegregating. schools. The use
" of transportation is, of course, often concomi-
tant to noncontlguous grouping practices.
Among ‘the .less effective and sometimes
spurious optional methods are the use of op-
tional zones, open enrollment (freedom of cho-
ice), majority to minority transfers, magnet

- «schools, cultural exchange programs ?cluding’

desegregation by television), meifapolitan
plans transporting inner-city children to_the
suburbs, and open housing.

Effect of Milliken Decision

No direct implication for any specific one of
these desegregation methods is evident in the
Detroit decision. However, .it can be general-
1zed that:,

" (1) The af‘f' cient uuhzatlon of desegregation
techniques will be inhibited because of the

‘_r.esmctlon to district lines. In almost every

metropoht,an situation there are opposite-race
schools school clusters, and communities jux

taposxtlonal, allowing for maximum
desegregation with minimal effort. '
(2) Because genuine desegregation

techniques are more inhibited, there will be a
tendency to .experiment with less effective
surrogates which will prove more expensive,

mSea G, Foster, Desegregating Urban Scheols: a review of
techniques, Harvand Educational Review, 43, Febnmry 1973, pp.
14-26.

~
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require more t.ransportatlon in many cases,
and produce little or no meaningful
desegregatlon. -

>

Urban Desegregation and
Metropolitan Solutions _
-With the Swann'™ decision it appeared
briefly as though the legal gates were opén

for substantial urban desegregation. In-

terpreted literally Swann, with some, com-
panion_cases,'®® would have encouraged vir-
tually complete desegregation of all but a few
of the large city systems in the country, pro-
vided discrimination by official action could
first be proved. Several districts with over
75,000 pupils had already been successfully
. desegregated,

'i
Constramt; in Urban Desegregatlon
In order’t to understand why more wasn’t

accompllshed at that time it is ‘necessary to

list brriefly some of the inhibiting factors:
(1) Costs of city desegregation: ——Wlth city
districts undergoing all sorts of financial woes

. because of municipal overburden and declin-
ing property tax structures,” the cost of

» desegregation becomes more important. It
should be pointed out that school officials,
"however, have made all sorts of exaggerated
claims abdut potential desegregation costs.

(2) Neighborhood school mystique:—A
chil’s alleged right' to Ldttend his
‘heghborhow school” has become a rallying
point against urban desegregation, even
though the courts have repeatedly demed this
prerogatxve

(3) Fears about academic achieve-
ment. —The questjons of whether desegrega’

tion serves to improve the’ academic achieve-
ment of minority pupils without impairing

majority pupil performance and whether the
degree of desegregation is a factor in this
process are repeatedly ralsed.

v For example, examine the costs, transportdtion requirements,
and desegregation results of Detroit's Magnet School Program
11971), Detroit’s Special Humanities Schools (1972), the Memphis
Cultural Exchange Program supplemented by a “Personalized
Educational Television Program (PET) utilizing modern, space-
age communication technology,”
Planning Project (1973),

W Swann v. Charlotte-Mecklenburg, 420 U.S. 1 (1971),

= Dawg v. dobile, 420 U.S. 33 (1971); Green v. New Kent County,
391 U.S. 430 (1968), and Alexander v. }!ol]::c§,.369 US. 19 (1969).

- (M City

and the- Boston Metropolitan -

() The busing phenomenor.—Segregated,

housing patterns in cities usually require ad-
ditional buging. Of importance here is the fact

. that many cities have never proyided children

transportation because they were not reim-
bursed for such, expenses, as were rural dis-
tricts. Here again the cldims of school officials

and the public as to the amount of busing

likely to be reqmred are usually grossly exag-

gerated.

(5) .The mtzomzl .administration:—It is

_quite clear that the Nixon administration had
a very dampening effect on the national
desegregation effort, both 'in the judicial and
executive branches:

- (6) Litigation difficulties:—Some local cases
were poorly prepared; some local judges were
adamant in followmg higher court decisions;
and in many instances time, talent, or money
were not available to assist ‘a plaintiff to
bring suit.

topomuphy:-l-The physxcal
problems of some urban systems in terms of
waterways, highways, railroads,”and natural
boundaries assume much greater significance
under a proposed desegregation plah than
they actually possess.

(8) City mayors.—I have never heard of a
city mayor who supported the desegregation
of his city, although I'm certain there must
have been one semewhere. T,

Metropohtan Solutions - | »
One lesson to be learned from the Southem

desegregation experience is the advahtage of . )

metropolitan solutions. Nashville, Charlotte,
and all districts in Florida, since they are
coterminous with county political umts are
metro systems, all a*re fully desegregated ex-
cept Dade County (anml) In a metro situa-
tion more optlons are avallable for pupil as-
signments and, once made, a deaegregatlon
plan tends to stabilize populatf‘lon movement
that can result from uneven desegregatlon

.. There are numerous advantages to a metro

" plan of school desegregation:

(1) The desegregation of pupils is easier,
with less transportation required to achieve
greater desegregation. In cities like Grand
Rapids and Richmond, black city schools and

" white suburban schools are vitually “across
the street” from edch other-. o
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2 A méﬁ:o plan provides better “delivery
of services” to inner-city schools, When sub-
urban white. pupils and teachers are assigned
to these schools, their very presence tends to
gualantee equal treatment.” )

3 A metro plan tends to lessen white
flight and to stabilize communities, as there is
less and less reason to move because of
preferential school facilities. ‘ -

(4) A metro system can reduce the mequah—
ty. of educational conditions that now. exists
between the suburbs and the inner clty
_(5) Contrary to Mr. Chief Justice Burger’s
belief that a metro plan in Detroit would have
resulted in a vast’new super school district,
all sorts of imaginative possibilities existed
for the governance of the metro system. A
metro system can result in a centralized-
decentralized form of governance with the
best of  both worlds—central efficiency of

operatlon and a consxderable amount of decen-.

tralized control. Through p.system of interdis-
trict contracts all sorts of cooperative educa-
tional progr3ms and support services could be
facilitated which would be beyond the reach
of individual districts. Irchically, the school
\ﬁems in_the Detroit  metro area already
participate ex

arravngements
Effectﬁbf‘M' liken Decision

There cah be little doubt thdt the decision
in .Detroit has temporarily set back all the ad-
vantages that might have accrued from
metropolitan solutions to the ’constraints
" against the desegregation of urban schools.

The Future of Desegregation in
Cities '

While the Milliken decision cast a pall of
gloom over the total effort to desegregate
city schools, there is still a wide range of ac-
tivities that can be pursued by those who be-
lieve in the basic worth of the desegregation
effort. Several factors are operative in sup-
.port of eventual metropolitan solutions. .

(1) The Nixon administration has left the
country in a divided state as regards the
tesegregation of cities. Tampa and Ff. Lau-
derdale in Florida are desegregdted complete-

ly; Miami is not. Nashville and part of Mem-

-

_Systems

ively in these interdistrict -

phis in Tennessee are desegregaf.ed Knoxville
is not. Nashville, Dayton, and Cihcinnati are
all in the jurisdiétion of the Sixth" Circuit
Court of Appeals Nashville is deseg-regated
Cincinnatj,and Dayton are not. It is Tore like-
ly that cities not desegregated will be brought
up to comparable standards than that cities
segregated will return to a pre-Brown status.

( The necessxty for increased economy
and"a’ better performance record in school *
contlnqously moves metro area
schools to greater cooperation in every phase
of education, even occasionally including pupil
“and teacher assignment. It makes little sense
in this day and age for city systems like Cin-
cinnati and Dayton to be surrounded by a
multitude of suburban disticts.One question
that needs answering is how large a school
system ought to be for maximum effective-
ness. ‘ i

(3) Black political forces in the center city
and white economic power in the suburbs are
beginning to feel their way toward a plu-
ralistic concept of metropolitan accord. Atlan-
ta is a prime example. '*®

_ This means ‘that white people in the suburbs
will-have to give up their prejudices and the
blacks in the city Wil have to give up their
selfishness about hot wanting to dilute their

power in c:ty govemment*** .

Right now we have 80. different governments
and 65 municipalities and 15 counties in the
metro-Atlanta area. No one could run a busi-
“resst this way***[a metro government] is
necessary for the salvation of the future of
the city ds well as the state and this whole
part of the country.

.

In Summary ‘ 7

While not affected direct.ly by the Milliken
ecision, Title IV desegregation centers have
a\ continuing vital role in assisting, already
dedegregated schools to move toward quality
ted education, Legal objectives of
desegregation can still be realized, but the
chances of achieving educational goals in large
metropolitan areas are greatly reduced. Quali-
ty should come before quantity in further
litigation and be concentrated in smaller dis-

" Commefits by business and government leaders at a Septer;ber

+25, 1974 fforum in Atlanta. The Allcmla Constitution, Sept. 26,

19?4 p. 2A.
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tricts than Detroit, although the metro solu-  direction of these schools. Although. g):

tion to urban desegregation should still be  Detroit decision set back the immedifite
vigorously pursued through the jcourts. Pres-  prospect of metro solutions to urban ills, °
sure can still be maintained for, full  several forces both inside and outside of edu-
desegregation in majority black}istricts, but  cation are operative in support of reaching
r minorities sl‘xould exercise i control and  this end. '
. .
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CHAIRMAN FLEMMING Mr. Foster, we appreciate very much your paper and the con-
tribution it has made to our thinking. We will be grateful to have a 10-minute summary of the
highlights. ‘ "

MR: FOSTER. Thank you, Commissioner. It is aapleasure to be here particularly on the
stand with two such distinguished reactors. - -

The Detroit decision by the Supreme Court contained few direct unphcatxons for the 27
desegregatlon centers now somewhat euphemistically but correctly captioned “general
assistance centers” and funded by the U.S. Office of Education under the Bureau of, Equal Edu-
cationfl Opportumtles This was because most of these centers, with the exception of four .or
five of the early ones established in the South, have not been significantly involved in working
with school districts or courts on actual plans for deseg‘regatmg schools. .

Smce there has been considerable confusion about the role of desegregation centers, how- .
ever, I will take this opportunity to review their historical and contemporary functions. I will,

) thereaft.er be speaking from my own role as an expert witness in desegregatxon litigation and
- as a consultant to many school systems and publlc and private agenc1es both North and South,

concerned- with the desegregatlon-mtegratlon process.

In my paper I reviewed the legal and educational goals of desegregatlon strategies and
technigues to move towards thése goals, and discussed the .particular problems cormected with
urban desegregation and the effects of the Milliken decision on-these phenomena.

Title IV of the Civil Rights Act of 1964 in section 403 authorized the Comm1ss1oner of Edu—
cation upon request to provide technical assistance to public school districts in the preparanon )
adoption, and implementation for plans of the desegregation of their schools. At no time have
centérs been involved in compliance activities.

The Florida School Desegregatxon Center at Miami, wmch was funded in 1965, prepared a
desegregatlon plan for one of the six administrative areas of the Dade County schools in 1967
and for, the\Duvel County (Jacksonville) board, in 1968, after it had been ordered by the district
court to.reqliest center assistance. The Duval board™had to vote several times beforellt. could
get a majority to agree to-do what the court had ordered.

With the pressures for desegregation ewpandmg from both HEW and the Federal courts
about that time, “partfcularly following the Alexander v. Holmes decision which ruled that
boards should desegregate now and argue dbout it later, a few centers became actively involved
in prepanng plans. v B

Shortly after the change of national administration, HEW plans became sub;ect to review
by a Washmgton gommltte . It was a political Yype,of ; review and not subJect to educational con-
cerns. There was HEW (planning’ gomg on in Memphls when a team assisting the Memphis
board was relieved from'further participation by U.S. District Judge McRae because of new
guidelines which indicated the t.eam sho )Jd not prepare a “team” plan or make their own_recom-

‘mendatlons to the court

~ ) -

sk O~LT-75-10




Centers can still serve in a advisory capac-ity in school board desegregation plans. They may
no longer fulfill the useful function of absorbing political heat generated against the school
system and the district court in the desegregation‘process.

The Miami center is currently assisting Fort Lauderdale to make some changes in their

plans that would provide as much desegregatlon but_hopefully would make for a better educa (

tional system. The other and major concern of Title IV centers has been to help the desegregat
. Ing district in matters, such as testing, extracurricular activity, human relations, and the like.

The center network has been expanded to all parts of the country in anticipation of
Northern desegregation. The units uperating where desegregation has occurred will hopefully
continue for some time and will serve an invaluable function of helping schools that are moving
towards mtegratlon This is not an automatic process “but requires a sustamed effort on the part
of all. )

It may be helpful ih discussing goals to d;.fferentlate between legal and educational objec-
tives. The legal objectives of desegregation are simple where leg'al diserimination has been
established; that is, simply, to dismantle the dual school system.

Legal objectives could be realized following the Detroit decision. That is, children could be
reassigned to the schools in the city of Detroit by September 1975 in such a manner that in-
dividual,schools would not be racially identifiable and that dual structures could be dlsmantled

Children in Wilmington (Délaware) elementary schools could be reassigned so that the two
predominantly white schools that are really like private schools in an 84 percent black public
school System could be made racially nonidentifiable. '

Desegregation could be ‘completed with no violation to the Milliken decision in scores of
urban districts. Philadelphia, Miami, Cleveland, Cincinnati, Atlanta, Dayton, or Grand Raplds, to
name a few. Within the context of several_llarge metmpohtan areas that include major black ci-
ties, both inner city and suburban schools would remain racially 1dent1ﬁable S0 long as
desegregation was confined to district lines. -

It was hoped that desegregation would speak to the following educational olnectlves. reduc
tion of achievement gaps, reduction of racial temsions, and provision in evexy school for
reasonably equal educational services and the potential for educatxonal excellence.

National expectations were overoptimistic in regard to the potential of the desegregation
process to meet these goals in a short time frame in a society plagued by racism. I think there
is ample evidence to demonstrate that, in those Systems where a sincere attempt was made to
make the process work, sxgmficant results have been achieved. v

?Follow‘]ng M:lliken, chances for addressing these educational obJectlw es are greatly reduced

in a number of our larger cities. In metropohtan areas, including city school systems where
minority schools are surrounded by whites, there is little or no likelihood. Lawyers may tome
forward with proof to justify cross-district remedies, but it appears the courts have declded to
:abandon the major eities to their fate. &
i There are at least five general strategies which I spoke to in my paper which have been
tried to lmpede desegregatxon or to promote it. One is arsimple-to-complex strategy with some
modifications which helped to brlng about glesegregation in the rural South and in many_ smaller
city districts there. Lengthy negotiations were carried on, enforcing agencies went the second
mile, and freedom of choice was the modus operandi. It was clear thls would.only have a modest
_ success and would not work in the large districts.

The second strategy was do it now. Empirical evidence suggested desegreg'atlon is better
done all at once than through-any delayed arrangement. School superintendents have often said
they prefer to get the job done, do it right, and get on with the business of education (assummg
they were:convinced that the Job had to be -done).
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The third theory is the white comfort strategy. A practical desegregation comfort level ex-
jsts beyond which whites should not be expected to sacrifice. Most white educators will set a 70-
. 80 percent white-black mix as the highest allowable for good education. Consequently, plans are
made to disperse minority studentg to white schools except for surplus blacks who.are left in
all-black schools. This is a “warehousing” technique because the remainning all-black schools are
often large-wpauty, warehouse-like structures in the rmddle of the ghetto. A good example is
Montgomery v. Carr. There was a similar proposal from the Norfolk boa.rd in the guise of SES
considerations rather than racial ones, but the intent was obvious.

The fourth strategy is to share the wealth. It is brought. into play by the majority group
when it percelves its majority being threatened. The school systems in Richmond and Detroit
fought to avoid desegregation, but, once a decision Was made that a remedy was in order, both
systems joined pldintiffs’ forces and asked the nelghbormg suburbs to share the wealth by ac-
cepting mlﬁ)nt.les from the city.

A fifth strategy which is now in operation is to sue the State rather than the school board‘

You will notice that all of the desegregation’ htlgatxon presently inVolves State action. This.is a
logical development, since authority for publi¢ edueation is vested in the State.

In terms of these five strategies, what does the Milliken decision have to say? One litiga-
tion effort should.be concentrated in smaller cities than Detroit. Litigation should not count on
the do-it-now strategy. School boards are back at the old game of avoiding September action
* deadlines. Quality ht.lgat.lon becomes agaln more unportant than speedy litigation.

It remains important to press for a fully desegregated system in major black cities. At the

same time, the minority that js in the numerical majority should exercise control and direction

of the system. As long as whites are permitted to maintain majority white schools and control
the educationalisystem, little press will be made for'meiropolitan remedies. ° -

Fourth, voluntary methods such.as Met&o on a small scale should be supported. Help should
be afforded cross-cultural activities throughout the metropoht.an area. These are not adequate
solutions. However, t.hey keep the flame ahve for long-range efforts.

These are not legitimate substxtutes for desegregatlon You cannot have quality integrated
schools unless you first desegregate. There are a number of proven techmqu@’fo)r desegregat-
" ing schools and a nuﬁbwl'gtinal met.hods that have more often than not served as,a form
of State-impused segregation. Redrawing attendance zone lines, pairing and grouping patterns,
,Site selection and cofistuction are legitimate techniques. Among the less e.ffectlve and sometimes
spurious optional methods are the use of optional zones, freedom of choice, maJont.y to mmonty
transfers, cultural exchange programs including desegregation by television, metropohtan plans
transportmg inner-city children to the suburbs, and open housing: )

" "No direct implication for any’specific one of these methods is evideht in the'Detroit deci-
sion. It can be generalized that the efficient utilization of desegregation techmques will be in-
hlblt.ed because of the restriction to district lines. In almost every met.ropohtan situation, there”
are opposite-race schools, school c]usters ‘and communities juxtapositional, allowmg for max-
1mum desegregation with minimum effort.

, Because genuine desegregation t.echmques are more mhlblted there will be a tendency to
expenment with less effective surrogates, which will prove more expensive and require more
transportation in many cases and produce little or no meaningful deseg'regatlon

There are a number of constraints in urban desegregation which I will note. The costs of
city desegregat.lon, the neighborhood school myst.lque fear about academlc achievemnent, the
busing phenomenon, the national admmlstrat.lon the lltlgat.lon difficulties, the city topography,
. and the cxtymayors T :
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One lesson to be learned from Southern desegregation is the advantage of metropohtan
solutions. Nashville, Charlotte, and all d1stncts in Flonda are metropolitan systems. All of them
are fully desegregated except Dade County.

_There are numerous ad.vantages to a metropohtan plan. Desegregation is easier” with less
tranSportatlon required to achieve greater desegregation. Metropolitan plans provide greater
dehvery of services. They lessen white flight and have a stabilization effect, They reduce the in-
equality of educational conditions that now exist between the suburbs and the mner city. Con-
trary to Mr. Chief Justice Burger’s belief that a metro plan in Detroit would have resul
vast new. super school district, all sorts of imaginative poSsibilities existed for the governan cé of
the metro'system. {

There can be little doubt that the decision in Detroit. has tempora.nly set back all the ad-
vantages that might have accrued “from metropolitan Solutions to the constraints against
desegregatlonhln closing, T wouId point out there are several factors in support of eventual

~mefro solutmns, regardless of what happens. in the courts.

First, the country is in a divided state regarding the desegregation of cities. Tampa and
Fort Lauderdale are completely desegregated, Miami is not. Nashville and a part of Memphls in
Tennessee are desegregated, Knoxville is not, Nashville, Dayton, and Cincinnati are a}] in the
jurisdiction of the Sixth Circuit Court of Appeals, Nashville is desegregated; Cincipfiati and
Dayton are not. The cxtles not desegregated most likely will be brought up to oomparabTé stan-

’ da.rdsr . ; -

Secondly, the necessity for increased economy continually moves metropolitan area schools
to greater cooperation in every phase of educatlon, even oceasionally including student and
teacher assignments. One question that needs answering is how large a school system ought to
be for maximum effectiveness.

Thirdly, black political forces and white power “in the suburbs are beginning to feel their
way in some cmes toward a plurahstlc concept of metropohtan accord. Atlanta is a ‘good exam-
ple. - o

One final comment. There was a dlalogue this morning on the Rand study.with whxch the
Commission has been dealing, between Commissioner Horn and Dr. Pettigrew. 1 will say I think
the problem of the study is a lack of understanding on the part of the Rand people of what
desegregation in schools is in terms of legality. As it how stands, the Rand proposal is simply a
study of schools with biracial school popu]atlon and has little or nothing to do with desegregated

) schools.

CHAIRMAN FLEMMING Thank you very much I first recognize Gregory Anrig, State
Commissivne: of Education of Massachusetts. We are happy to have you with us here today. '1

i~ would appreciate having your reactions to Dr. Foster’s-paper.

. MR. ANRIG. Thank you. I first would like to say this. For all of us who are in goud faith
rving to deal with the issues of equal educational opportunity, I think the role this Commission
has played through the years, even with changing membership, has been one of steady and cop-
sistent encouragement. I want to express my personal apprec1atlon to you as members of the
Commission and to you as the Director.

When I was working in the Federal Government I'had an epportunity in 1967 to attend a
meeting that was called by Peter Libasse, then head "of the Office of Civil nghts Peter had
revised the HEW Title VI guidelines to apply for the first time to school districts in the North.

He thought it appropriate to bring in Northern and Southern chief State school officers to
review these quidelines. We met in the Commissioner’s conference room and Peter explained

how these guidelines would affect Northern districts. A Northern State commxssmner said he _,

thought it was unrealistic. We had to be deliberate about these things.

I
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A Southern State superintendent gnnned from ear to ear. “I want to welcome you
Northern saints to the company of us Southern sinners.”

I come to you as a Northern “saint” who is going through the pangs of what Southern
“sinners” have gone_ through. For all that attention which has focused on Boston, however, I
want to point out that there was anuther city in Massachusetts, Springfield, that deseg'regated
this year without incident and without national news coverage.

The subject for discussion is the implications for desegregation centers of the Milliken v.
Bradley decision. I was in on the development of the centers as they first began. The kind of

" objectives we had in mind were not in the brochure describing them os*in the testimony before

the congressional committees. These objectives were the following:

First, it was clear I our minds that along with Federal enforcement of civil rights laws
should go Federal help. Second, in trying to do this in areas such as the South, it would be help-
ful to provide this help with indigenous people from the South rather than so-called

“carpetbaggers” from the North. There was sensitivity”from the summer of 1965 or 1966 when
a 1ot of law school graduate interns went South to negotlat.e on plans. That left a reSIdue of
something less.than good feelings in the South.

The third objective was that this should be comp: ehenswe help. This should not deal w1th
just training. The Title IV experience with training institutes for a number of years proved that
trammg separate from the actual carrying out of a desegregatlon plan would have little effect.
The best thing to do was to tie this training in. with development and unplementat.;on of a
desegregation plan. A fourth objective was to locate centers regionally on university campuses
where they would be more accessible and hopefully more insulated from political pressure. .

These objectives were achieved during a period of time that I considered to be the centers'
heyday ~during 1968, 1969, and 1970—until the decision Mr Foster referred tq. I felt the obJec-
tives were being achieved. We need to achieve them again. ~

.There were some incidental results as well. Centers develoﬁed an able core of people highly '

expenenced in the process of desegregation who could serve privately if not publicly as expert
w1tnesses in court cases. Gordon Fuster has done this w1th great distinction as well as others in
the audience here. -

Secondly, there is a developing of a new generation of experts through trammg programs
which are part of but separate from the centers in the university setting we have. There is an
excellent training program at the University of Miami, for instance, developmg the next genera-
tion of. people who might be the expert witnesses. :

Finally, a benefit was that the Federal Govemmenf. had available to it flexible staff
resources when called upon for extraordinary efforts in civil rights. They could draw upon this
‘manpower on short notice. I wulild point out that in 1969 the President decided to shift enforce-
‘ment of desegregation to the courts. The next day, there was an announcement by the Attorney
‘General to group cases together statewide and seek single court orders. The U.S. Office of Edu-
cation was immediately faced with developing 22 p]ans in South Carolina, 43 in Louisiana, ‘and
36 in Mississippi. ’

This was done all at once. But we were able to draw upon the center staffs on very short
notice to help in that process. The process was successful. The end result was not. The' implica.
tions of the Jamfiary 1972 abandonment of the role of centers where plans are developed and
graining.is done in context of those plans were two short range and one long range.

+  On.the short range side, it did this. It plaCed back on local elected officials the full burden
of developing and presenting a desegregated plan. The centers played a valuable role in taking
heat off Southern school officials. That proved to be a helpful thing. The superintendent would”

" say, “This is what I think is the best plan.” The center wqu]d work out the plan and present it '
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; Pubhcly They would have names called. They would be able to go back safely to their campus
and the supermtendent could pxcx up the ball and run with it.

A second short rauge result’ of the pullback was that tmmmg resources Which had been
availakle to Southern districts were not to be available to Northr%rn sistricts facmg desegrega-
tion. -

A long range lmphcatlon, and one where I hoped the centers would be at this point i in tlme,
is the fact that, as we begin to get into more complex urban desegregation situations in the
North and South, Federal judges are left alone and w1thout help to carry out the 14th_ amend
ment requirements in these urban situations.

There now is no federally-supported expertise available to Judges dlrectly to help them
carry out that reSponsxblhty I believe in the North it would have been good if the Federal

. courts had the same kind of help they had m the South. There i isa need for a role similar to the

“master of the court.” Someone who works for the judge, who i is accountable solely to the judge
and who 1s lmowledgeable and efficient m_planmng and implementing the process of desegrega

tion. The university centers could have been a resource for such a master role. Unfortunately, ’

they are not.

any’ Let me talk about that.

i concur with the mea, the point that Gordon Foster has raised as far as what I see as the
next. steps. I didn’t feel dlscouraged by th‘e—Detrmt decision until this morning when I heard
that the Legal Defense Fund is going to pull back from metropolitan litigation. I did not feel
" Milliken was that discouraging. It says you have to go different ways, and you have to be
better at bringing the case forward. I think we can do it and I think we should. -

I don't think the Milliken case was a turndown. That case was not strong enough to justify
that remedy. The case is not lost. We ought to look for better opportunities to advance the same
points in the future. Mr. Petugrew s paper this morning ‘was extremely encouraging. I urge you
to read it. There is evidence that can be presented that will come up with satisfactory conclu-
sions. I thmk that is a challenge, not something to back off from. We ought to be persistent.

While we are looking for a better case, there is an opportunity for political leaders to move

In terms of the implcations of all of this for Milliker, . Bradley, 1 don't think there are

ahead on voluntary metropolitan approaches. This should be good impetus for breaking gfound

and to show it can .be done and that it ought to be done. 4 say this, because I think this is a
responsibility nof P much at the Federal level, but I do believe it is a.responsibility at the State
level.

area. I believe there is a role for university centers in helping States devise and implement
voluntary educational programs. A Y

In Massachusetts, we have three on the way There are 2,400,black children that get on the
bus each morning in Boston and attend suburban schools under a program called Metco. The
Governor and legislature recently approved almost §2 million for magnet programs in Boston
and Springfield to attract suburban and urban studerits on a desegregated basis. We received
$1.1 million for Federal ESAA funds for a metropolitan planning project in the Boston area.
One result of this planning is the State board of education proposed 2 weeks ago a voluntary
metropolitan edugational prugrams bill, which we hope will be favorabl.\, cormdered by the
leglslature this year. .

We can move ahead here without a court decision. I encourage State action in that
direction. _
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State leadershlp and governments have an obligation to move as far as they can with volun- .
_*tary programs until legal case law catches up with us and we find we can go further in that
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] There are two areas that are in need of correction. There was an Emergency School Aid
Act “set-aside” for metropolitan planning. That set- aside was deleted through an amendment
Sponsored by Congresswoman Gx;een. I think that section should be restored. There should be
set- asxde money t. help districts in a metropohtan area, by their own decisions, to plan their fu-
ture.

I think Title T of the Elementary and Secondary Educatxon A.t can encourage mterraclal
programs, mcludmg those across district lines. Because of the “concentration of funds” require-

" ment, you must put those Title I dollars where you have the most segregation in urban school

., districts. They cannot be used in the areas where you have the most desegregation without
violating Office of Education “concentration of funds” guidelines. We should take a good con-
structive step backwards on that and turn to the former pohcy that Title I doflars should follow

~+  theTitle I pupil wherever he goes.

Let me close by saying t.hat I don’t propose in any way that voluntary metropolitan pro-
grams are a substitute for desegregatlon Boston and Massachusetts must go ahead, as indeed
they have. These,progra:ms can be valuable supplements, however, to open up future possxblh-
ties. With that, T will lateral over to Mr. Panet.ta.

_ Panetta. He is &7 ey and former Director of the Office for Civil Rights, HEW.

MR. PANETTA. Members of the Commission, I deeply appreciate the opportunity to par-
ticipate in this conference. As one of the first to have left the Nixon administration, I take pride
and. comfort in the fact when I come to Washington I don't have to report to Judge Smcas
“courtroom or to a probation officer. - -

I want to give you my compliments. I believe that provmmg this forum at this time is ex-

. tremely important. As a result of the reactions to Boston and busing, as a result of the Milliken
‘ declsxon and as a result of the general political and educational and emotional confusion regard-
ing desegregation, this country again is faced with the decision of whether we are going to stick
by the commitment that Brown made of equal education or whether we are gomg to retreat
from that commitment.

The fact is there is no mlddle ground as poht.}cally comforftng ks that mlght. be. For 20
years in this area, people have been trying to find the nice middle ground of not having to ad-
vance but, also having to respect the Constitution and its, re'quiréments' ’

The fact is ineffective desegregation can be as destructive as no desegregation at all. Mil-
liken tries to take the middle ground. In so doing, I think it is a symbal of our times. Gordon
Foster said that attitude was reflected in the vote in Florida in 1972. The people voted 79 to 21

ercent for the principle and goal of equal education. At the same time, t.hey voted 74 to 26 per-
ent in favor of a constitutional amendment against busing. The same is ‘true in gO‘gernment. As
Mitch said, watch not . what we say, but \Fhat we do.

. While the Government has stood for the principle of equal education and opportumt.y
through HEW and the Justice Department, it has acted against the means of achle\nng t.he goal.
In the Milliken case, the Court has done the same thing.

I think the rhetoric of Milliken is to support the desegregat.xon It says segregat.lon in
Detroit is bad. It says there wonh't be an effective way of dealmg with the problem in Detroit.

The reality of dealing with effective desegregation is that we cannot divide the principle or
the goal from the Jneans. We cannot divide the problem or the right from the remedy, or
segregation from desegregation. Most assuredly, you cannot divide the work of the desegrega-
tion centers from strong and effective enforcement of law by the Federal Government.

The rolé of the desegregation centers was outlined in Title IV of the Civil Rights Act. It
was to provide technical assistance to public schools in the preparat.xon, adopt.xon and implemen-

0
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_ vided‘them to come up with effective plans.” 5
These things that are said here today are jiot new or untesbed ideas. As a matber of fact, |

. »
-

tation of plans for desegregation of schools. It was not intended to provide general assistance
nor was it intended to provide guidance ifi human relations problems. . (

. The purpose was a tool for effective desegregation at the request of the district. The fact.
was no district made the request for assistance unless they were faced with some form of legal
pressure or compulsion to eliminate segregation. And the compulsion came from HEW or the
Justice Department or from the courts. The voluntary efforts, as nice as they would be and as
comforting as they would be for all of ug, just don’t happen that often, if at all. :

At the Office of Civil Rights, we had a white- and black-hat approach to desegregation. We
would inform school districts they were in nuncompllance with the law. OCR represented the
black hat of enforcement. The white hats, the educators of Title IV, would then go into-the
system and develop the plans needed to meet the requirements of the law. This was the way
that most of the distrjcts were dealt with in the South. T ’ .

The desegregation centers and Title IV educatprs came up with as many as eight p]ans ina
particular district to desegregate the system. plans wete px}esented to a school board to
decide which to put into effect. Even in pnvate pracuue, I find.in negotiation th,h mxvemxtles
that you can talk with them forever about voluntary actlo b?ut it is not until you file a suxt in
Federal coiiit that you begin to sit down and work out the/elements.

Title IV.made big advances when educatorg would go into a system to develop these plans.
When politics were interjected into this process anc} plang had to be cleared by political commit-
tees, and when Title IV became a tool to be shot into Federal courts and pulled back, it lost its
flexibility and effectiveness. / . g . :

The desegregation centers are only as good the enforcement agencies that surround
thent, the agencies that are there to back them L up zg'hey are only as good as the flexibility pro-

~

get the feeling I have b_een heype befq_{e e have heard these arguments. We have gone
through this territory. We have done it/ e last 20 years. The South is probably the greatest
expenence that we can draw upon in dea 'ng with the future.

In 1964 when the Federal Government began to apply pressure under the act, the South

‘ turned to “free choice.” That is similar to what we talk about when we say voluntary efforts. In

1968 when the Green decision knocked down free choice, the districts asked for more time. In
1969 the Holmes decision said there would be no more time. You have to do it now. When
things got tough again, the resistance turned to forced busing. In 1971 the Court via Swann
said busing is okay as long as you don’t take it too far. It is a tool to be used in desegregation.

In 1974 the South has actomplished much of the task becausp of the work of the desegrega
tion centers and continued efforta in enforcement in the South’ buw ards the goal we were seek
ing. -

Now, we have ,the Milliken decision. Milliken itself, for better or worse, can be played
within the courts. Lawyers can do that very well. But the issue is the psychologlcal impact.
There are a lot of districts vut there that are desegregating and have gone through the process
and are now wondering if it was all worthwhile.

So, the question is, are we now at the pomt where we have to go through everything we
went rough in the South in the North again? Are we going through the same code words ised
for the last 20 years? -

If tﬁere is somethmg Mllllken recogmzes it is that in the North or the South, whether you
call it de facto or de jure, if you have segregation, you have to deal with it. You have to
desegregate. We cannot hide behitid legalisms anymore in dealing with the problem

The goal of desegregated education’in the public schools is the onl_\, alternative that makes
sense morally, educationally as well as legally. That is what Dr. Foster says
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wide range of achievements and backgroun_ds, which the} .simply are not psed to.

o

—

You can read his. approaches We have the means. Men like Gordon Foster have worked on
different plans. They have different approaches to desegregatxon. THey have the megps. It does
take more, including the moral leadership of the country, strong enforcement of the law, the
cooperation of educators. All of this will bring about the support of the community.

Ry

" There is a story that I often tell, that Jim Nabrit of the Defense Fund knows \;vell, about. o

at

the rabbi and the priest who decided to gef to know each other better. They went to a boxmg .

match. . -

Before the bell rang, one boxer made, the sign of the cross. The rabb1 nudged the priest and

agked what it meant. The priest said, “It does net mean a damn thing if he cannot fight.” )
The point is this: Milliken blesses itself with the rhetoric of commitment but says we can

make sure we do-more in achieving equal education.

do less. I think it is up to the Government and this Commiséc:n and the people in this room to

- CHAIRMAN FLEMMING. Thank you.
COMMISSIONER FREEMAN. Dr. Foster, I would 8ddress my questjon to the role of the

desegregation center, not just from the general standpoint of desegregation, but more specifi-

cally, its role in the implementation of a desegregation plan. Wou]d you comment on whether a
center might have been effective in the Boston situation?

MR. FOSTER. Greg can comment better on that.

COMMISSIONER FREEMAN. I am going to ask kim, too.

MR, FOSTER Depending on the nature of the center and.the expenences it had and so

forth, I thmk the center could have been helpful in that sort of situation. Everythmg that is in-
volved in Boston we have experienced already in our center work.

There is nothing that would iead me to believe that the resources available to a center
could not be very helpful in Boston now. I think one reason they are surviving is probably the
efforts of the State commissioner, which. would be similar to what a center does.

MR. ANRIG. If there had been a center at the time the State board of education and I )

were confronted with the fact we would have to develop the plan, we would have used it. The
Boston officials refused to develop a plan, we had 30 days to develop a plan vnthm tight lumtaA
tions set by the State court. ~

I had three people on my staff who could work on this. If there had been a center there, we
could have expanded that. We could perhaps have been’ better able to get at Jhe data. We
probably would have come up with a better plan. We also did not have a resource to turn to in
terms of teacher-parent training and indeed working with students. We have had meetings with
nnlversmes in the Boston area. We told them what they could and should do to help _They an-

.swered that they don’t have the money to do that. e

The nearest center to us is Hartford. Because it is a general assxstance center, fMs not al-

lowed to work on desegregation plan development: , )
CHAIRMAN FLEMMING. Commissioner Horn? >
VICE CHAIRMAN HORN. Based on your expenence as the director of t.hls center do you

. have views' you could share with.us as to what teachers need in terms of experiences to better

the school system and to be successful in either an mterraclal context or in an all-black school in

" an ‘urban’central city? « ,
) MR. FOSTER. I think they need work on attitudes and content in terms of a pluralistic
socxety and different hfestyles and ethnic groups. They also need some hard knocks experience

in running a classroom
It is true a desegregated classroom is different to run than a segregated one. The blggest
difference the teacher has in facing a desegregated classroom is the problem of dealing with a

)
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Many teachers used to think the 30 kids in front of them were exactly alike. They aren't.
The only way you can really, deal -with any classroom for that matter is to move towards this
realization. Berkeley has a rule that teachers have to have, six academic hours or the equivalent
in multicultural content and human relativns techniques. There is no magic in getting college
credit, of course, in terms of human relations and content in cultural diversity.

MR. ANRIG. We are looking at our certification requirements. My feeling, based on the ex-
perience I had with offering Title IV institutes before desegregation, is that trying to prepare a

. person before they are on the job is. difficult. There should be somethmg on the undergraduate

level, but it is more important to direct help to teachers once they are on the job.
VICE CHAIRMAN HORN. Am I correct in understanding that, in Boston, you were
precluded from having Federal funds available because of an HEW blockage placed on Federal

. funds?

MR. ANRIG. Yes. There was a deferral of funds in Boston until after the Judges order. I
believe it was in August that the deferral was lifted. The point I made about the center is what |
I want to reiterate. Centers have worked with terminated school districts in the South. That
was not possible in Boston. I am not directing this negatavely towards Mr. Goldberg, by the
way, but at the prevailing policy.

VICE CHAIRMAN HORN. Presumably, he has no choice. Is it a wise pohcy to aIways use
the nuclear bomb approach and shut off all funds to a schoo district when conceivably by selec
tive allocation of funds you could have made progress in preparing teachers and staff, etc., in
order to have more successful desegregation?

MR. ARNIG. The Boston situation had gone on 9 years in negotiation with the State. 'The
State found it necessary twice before to cut off all State funds to Boston. In most cgses funds
are terminated only when negotiations were exhausted and only the financial action is possible.
I think the history of Title VI enforcement indicates it was as a last result that the funds were
cut off.

VICE CHAIRMAN HORN. Mr. Foster you mentioned in your conclusion that you felt the
so-called Rand study hwhlc}, the Commission has. requested as one potential design in order to
get data as to what is going on in American schools—lacked understanding of what a
desegreated school is. Would you define how you would pinpoint a desegregated school?

MR. FOSTER. The danger if ‘they complete such a study is thdt it will not be a study of
desegregated schools. Thelr definition is erroneous. The .only way to define a desegregated
school is in the context of the system within which you find the school. You cannot say that in
every school such and such a racial percentage results in a desegregated school. You have to re-
late it to the total district where it is located. . -

¢VICE CHAIRMAN HORW. You have to go to the classroom?- ~ . -

MR. FOSTER. Yes, you do that also.

VICE CHAIRMAN HORN. Mr. Foster, to try to implement the clear constjtutional man-
date, do you not feel that it is important to desegregate American public education? The
question is, how we can successfully do it? Do you not think that it is important to have data to
know the intended and unintended cunsequences of our actions and to know the processes which
seem to be more successful than others? To do this, don't we need to examme all schools, in
America?

MR. FOSTER. Primarily the legally desegregated and segregated ones, I agree with the

ething does not
Is unless you do

should not be done, however, in the name of desegregated schools. When s

work, you are not really studying desegregated schools versus segregated schoo

it in the context we mentioned.- . ¢ .
VICE CHAIRMAN HORN Should we deal with just that?

. process study. It is important. It is-important to understand what works an?mhat does not. It

'~ , 147 -




-

MR. FOSTER. I don't know why not.
VICE CHAIRMAN HORN. You mentioned on page 4 Judge McRae on the new guxdehnes
from the Equal Education Opportumt.l‘es Office. Do you feel it would aid your paper if perhaps
you furnished your guidelines and we inserted them? .
) MR. FOSTER. I would be glad to.. - .
) {On January 6, 1972, Herman R. Goldberg, Associate Commissioner for Equal Educational Op- o
@ portunity, Office of Education, Department of Health, Education, and Welfare, Washington,
D C communicated these guidelines in a letter to Dr, Josiah Hall, Florlda School Desegregation
Consultmg Center, University of Miami, Coral Gables, Florida. Text of this letter follows:

» “We have received a copy of Judge McRae( letter to you of December 10, 1971, requesting your
assistance in helping the Memphis School District meet the requlrements of his récent school
desegregation court order, . ) N
“You should of course, “continue to assist the school district in meetlng its, obhgat.xon to
desegregate, and for that purpose to work with thé\Bchool board and school staff. But Judge -,
McRae's order of December 10 has raised questions as to our proper role which merit clarifica-

. tion. -

“First, our authority to fund your actmt.xes is limited by the requlrement that you : act on behalf

_of duly constituted school authorities. We do not have authority to render technical assistance to
othens‘ Under Section 403 of Title IV of the Civil Rxghts Act of 1964 (P.L. 88.352) the Division .
of Equal Educational Opportunity. on behalf of the Commissioner of Education, ‘is authorized,

upon the application of any school board, State, municipality, school district, or ‘other govern-

mental unit legally responsible for operating a public schdol or schools, to render technical
assistance to such applicant in the preparation, adopt.xon and xmplementatxon of plans for the
des’egregatxon of public schools.’ (emphasis added)

_ “Secondly, we have consistently made clear throughout these proceedings that not only will we
render assistance as and when requested by school authorities, but also that the nature of our
assistance would relate to helping those authorities develop their plans for the desegregation of
their schools. The constitutional obligation is theirs to fulfill, as Judge McRae has clearly
pointed out.

“Our particular expertise lies in truly educatxonal matters related t.o desegregatxon i.e, pro-
grams directly affecting the quality of education in the classroom. Recent experience with

. -assisting almost 1,000 superintendents and their staffs uhder the Emergehcy School Assistance
. Program demonstrated that the Division of Equal Educational Opportunity best fulfills its role
by offermg assistance primarily in programmat.lc areas that directly contribute to quahtiy edyca-
tion, such as: -

+—curriculum revision ) ’
) J—teacher preparation and development programs
, —special community programs
—student to student programs -
S —pupil personnel programs -
“On t.he other hand, our experience also indicates that in matters of loglstlcs, such as school
i capacities and conditivns, zune buundarles pupil assignment arrangements, teacher as-
signments, peculiarities | of local geography, transport,anon routes, traffic safety, etc., our person-
. nel are handxcapped by a lack of detailed knowledge of local conditions, The local school staff, urﬁ
. the other hand, possesses both this knowledge and the combet.ence necessary to design the

’ required logistical arrangements. It follows that the mechanical tasks involved in the detailed

design of specific plans should not be carried out independently by the Division. This can best
be accomplished by t_he local school staff, we 'will, naturally, provide Whatevgr advice they
request, - ‘ . : -
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“It is also our view that.a locally developed plan, both because it is likely.to be more accurate
and because it s locally developed, is more likely to win the broad community accebtanc’e which
is critical to any plan’s success.

“Therefore, in carrying out respopsibilities to the school board, you should keep the above
guidance in mind. It is, we believe, the best method by which we can assist local school authon-
ties to develop educationally sound and feasible desegregation plans.”]

VICE CHAIRMAN HORN. On page 8, you said, “If it is discriminatory to mmmam majori- .
ty black or Chicano schools in a predominantly white system, it would seem equally discrimina- ‘
tory to allow whites to maintain their own schools in majority black systems like Atlanta and
Wilmington.” What about the constitutionality of that? Do you think that would be held con- d
stltutxona] by the courts or is there more of an affirmative response of de jure segregatlon of y
blacks than nonwhites? ' » .

MR. FOSTER. In the purest way,this statement would be true. In the present legal stan-
dard it m ht not hold water. Most district judges perceive the bIack percentage as more 1mpor .

‘tant than the white. They do not perceive whites asa problem in desegregatxon

MR. PANETTA. I think he is correct. 3 '

VICE CHAIRMAN HORN. On page 17, you say, “Empirical evidence has strongly sug-
gested that desegregatlpn is much better done all at once than through any delayed or sbep~by
step arrangement.” Is that based on experience’ or what?. .

MR. FOSTER. There are no particular studies. It has been ewdenced in the South. It
worked mueh better in a place like Tampa where Judge Kreptzman, after coming out_of his had
experience with the Governor in Bradenton, let the Tampa board Kiow they might be held in
contempt if they did not come up with a plan in 3 or 4 weeks. . v

They decided he was, serious. They did it. It has worked well in most senses. In Miami,
every year the community gets upset because they want fo know what is coming up this year,
and you Have the whole scene all over again. One case went smoothly The other was a hassle.

The Boston situation is apparently not really a step thing. Comnussio,ner Anrig might want to
speak to that. Z . . .

VICE CHAJRMANHORN. Do you, Dr Anng? ’ . .

MR. ANRIG. The footnote implied ‘it wag a staged plan, It was not. It was as far as ydu
could go under State law. The Federal court can go much further under Federal standards,

VICE CHAIRMAN HORN. My last question is this. On page 217, you say under subject
number two, “One question that needs answering is how large a school system ought to b_e for
maximum effectiveness.” . - - . . Sl

We have heard a lot of discussion on problems of community controk in relation to
.desegregation. This Commission was practically driven out of New York when wé mvest,lgated B
education for Puerto Ricans. Is it valuable to be. gathering political power’in central citles with
a declining tax pase? Is it better to decentralize? You "have had a lot of experlence Do you have
a feeling on that? P W

MR. FOSTER. There have been research programs, although not too sclentlfic I thmk they s
indicated that when a city ur district gets beyond 75,000 p}_lplls you begin to get questlons as to o
whether it is too large or not. The research was done at the University of Floxida. . ¢ Tt s

Ironically, in Detroxt under thq Roth Panel plan which was preparec? there were 17 el_psters, L
rione of which would have had over 50,000 or 55,000 chlldren If a contractual arrangent¥ng had ./
. been worked out for guverning the metropolitan plari for Detroit, assummg 290,000 pppil’s is, a"' '
bad arrangement the plan would have served to arrlve at a befter mtuatlon than, they have"
now. ; A : [ A I

VICE CHAIRMAN HORN Do you have any feehng' on that Dr. Anng? s ’ o s K
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MR. ANRIG Yes. There are areas where scholars can be helpful. Thls is an area where
they have not been helpful We recently had a commission study on adequate school dlstnct
size. With authontatlve evrd,ence, they cdme up with four dlfferent. answers

Thé issue is not a magic number. The key test is, how do the consumers ol parents feel ‘

“about their schools? Are there mechamsms where they are 1nvolved and that the schools indeed

are public and‘not controlled by’ professionals? Given the community that will be larger or

R smaller, I would not look for 2 maglc mumber. I would poInt out the 30 decentrahzéd school dxs-t

tricts m New York City, any one of those i in thessixth largest school district i in New York State..,
We are talking about mamipoth and large school districts. N ‘;
CHAIRMAN FLEMMING. Mr. Ruiz?
' COMMISSIONER RUIZ. I have contended that the;re may be currlcula for Puerto Ricans
in a desegregated school, even though racially, integrated. This goes to the definition of what is

' meant by integration in public schools. We have been talking about black and white in Boston -

only. Does this mean bilingual problems yith Puerto Ricans have been solved? If not, what 1§_ -

the pnnclpal problem from this bicultural point of view in Boston?.

MR. ANRIG In answering for Boston, the Federal case was orlgmally brought on the com-
plaint of black. parents. The remedles, however, are béing shaped to mvolve the non-English-
speaking populatlon That 1ncludes Spamsh Puerto Ricans, Chmese, and so forth. We have a
multicultural city. There are adv1sory counclls bemg for,med to advxse the Judge On those are
represented the nori- Enghsh—speaklng groups as well.as blacks and’ whites. ’

I am rather pleased to say Massachusetts is one of the few States that has by, State action,
passed a transitional bilingual education..act. Bxlmgual blcultural programs are provndeq to chil-

" dren whose native language is not Enghsh Our 'problem stlll remalnsm the city of Boston. Our

problem is to ldentrﬂy the youngster and to be sure the program is provxded to him or her. .
COMMISSIONER RUIZ. T heard a statistic yesterday that you mlght or might not con-
fi rm. In these blIlnguai experiments and fundmg;b'lmgual education, there is mure parental in-

‘ ‘volvement and a statlstlc,ls beglnmng to emerge w1th respect to the staying power of the par-

ticular. students and less involvement in Juvemle delmquency = y
This seems to be an emergmg statistic. Tt has not beer confirmed as yet. In the ‘event, that

’._",.does follow_through, I am mcImed to belleve that, the taxpayer, with respect to law enforcement

and juvenile delinquency, il see a lot of strength in that and, the value of’ thrs bilingugl educa-
tron -Do yeu know. anythmg about’ that emerglng statistic? - e T 1
MR. ‘ANRIG T can conﬁrm the fact that there i is more parental mvolvement in the bilingual”

program | than other programs On ‘the, second part, "1 cannot confirm that. I can confirm that

_ there wére onb Se\ en Spamsh spealung eh}ldren graduatmg from Buston high schuuls several _
) years ago. | That number is. increasing now. In terms ‘of hoIdmg posver,_that is increasing. Ironi- ,

cally, there is a prabIem resuItlng from that. Our program is a transitional bilingual educatlon

act. Wnthm 3 years, the ch 1d should be pro‘ficlegt in English. But they like the teachers and the .

program Nor do the teac ers want “to gwe Wip the students We run into Title. VI problems

. then Lo oo il

CHAIRMAN FLEMMIN’G We]l may 1 expness to the members of tlrus panel and and of

) the other panels the deep appreclatmn of the Comm;sswn for yoyr time and thought in dealing .

with " thesc issues. I am_ gure everyone here knows that the Civil nghts Commission is

v thoruughly and firml.y committed to’ the’ concept. that our Nation must continue. to 1mplement
.tho.constltutlonal right that all young people have for a desegregated education.” ..

This, was reaff'mned by the ‘Cémmission mosf recently when 1t responded to a reque,st from
Capntol Hnll to commexﬂ; on leglslatron that was pendmg at. the time and identified as

. “antqu,smg leglslation We did reﬁpond to that vnth a, senes of ﬁndmgs and one recommenda—
" tion'that alI of the Iegxslatwn“be (fefeated _ e, .
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When the Milliken v. Bradley decision was handed down by the Suprerné Court, the Com-
mission recognized that some basic issues were raised. The Commission felt that it had an
obligation not only to 1dentxfy thuse issues, but to develop a report for the President and for the
. Congress, which would mclud 'findings and recommendations growing out of those issues. We

felt that it would be extre ly helpful to us, in developing such a report and in developing
findings and recommendatluns, to have the benefit of partlclpatmg in the kind of dlscusswn that‘

‘ we have had today. N . 4

. thinking of all of us. Do other members have comments?

»

A

We all recognize that r his Nation there are many, many men and women who have
devoted many, many years of coming to grips mt}{ these issues. Personally, I was delighted
with the responses received from those we invitéd tv develop papers and to serve as reactgrs.

May I also say that I am very conscious of the fact that throughout the day, right ¢ do{vn to
now,~we have had listening in to this discussion many, many members of what I think of as the
civil rights commumty I think this says somethmg in terms of the commitment of that commu
nity. We will examine very carefully thesc papers and the comments made on these issues by

persons who have parucxpated in the discussion. At some point down the road, we will submit to

the Presidént and to the Congress our findings and our recommendations on these issues.
I do apprecmte so much the various significant contributions that have been made td the

COMMISSIONER RUIZ. I concur. .
CHAIRMAN FLEMMING. Thank you all very much. .
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